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FINANCE CODE
CHAPTER 134. PREPAID FUNERAL SERVICES

SUBCHAPTER A. GENERAL PROVISIONS

Sec. 154.002. DEFINITIONS. In this chapter:

(1) "Commission" means the Finance Commission of Texas.

(2) "Commissioner" means the banking commissioner of Texas.

(3) "Department” means the Texas Department of Banking,

(4) "Earnings" means the amount in an account in excess of the amount paid by the
purchaser of a prepaid funeral benefits contract that is deposited in the account as provided by Section
154.253, including accrued interest, accrued income, and enhanced or increased value.

(5) "Financial institution" has the meaning assigned by Section 201.101.

(6) "Funeral provider" means the person [the—funeral-heme] designated in a prepaid
funeral benefits contract that agrees [has-agreed] to provide the specified prepaid funeral benefits.

(7) "Insurance policy” means a life insurance policy or annuity contract.

(8) "Person” means an individual, firm, partnership, corporation, or association.

(9) "Prepaid funeral benefits" means prearranged or prepaid funeral or cemetery
services or funeral merchandise, including an alternative container, casket, or outer burial container.
The term does not include a grave, marker, monument, tombstone, crypt, niche, plot, or lawn crypt
unless it is sold in contemplation of trade for a funeral service or funeral merchandise to which this

chapter applies.

(10) "Seller or Permit Holder" means a person that holds a permit to sell. solicit, and

administer prepaid funeral benefits contracts under this chapter [selling-accepting-money-or premiums
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for. liciting ; 4 funeral berefi . L fund ”
fuperal-benefits-in-this-state].
(11) "Crypt," "grave," "lawn crypt," "niche," and "plot” have the meanings assigned by
Section 711.001, Health and Safety Code.
(12) "Funeral merchandise” or "merchandise" means goods sold or offered for sale on a
preneed basis directly to the public for use in connection with funeral services.
(13) "Funeral service" or "service" means a service sold or offered for sale on a preneed
basis that may be used to:
(A) care for and prepare a deceased human body for burial, cremation, or other
final disposition; and
(B) arrange, supervise, or conduct a funeral ceremony or the final disposition of
a deceased human body.

(14) *“Seller’s delegate” means a person authorized in writing by the seller under the

law of agency to act on the seller’s behalf to sell, solicit or administer contracts for prepaid funeral

benefits.

(15) “Trust-funded permit” means a permit issued under this Chapter to sell prepaid

funeral benefits contracts for which the money paid is placed in a financial institution.

(16) “Insurance-funded permit” means a permit issued under this Chapter to_sell

prepaid funeral benefits contracts funded by an insurance policy.

Sec. 154.003. EFFECT ON INSURANCE LAWS. Except as provided by Section 154.004,
this chapter does not affect the Insurance Code.
SUBCHAPTER B. POWERS AND DUTIES OF DEPARTMENT

Sec. 154.051. ADMINISTRATION OF CHAPTER; FEES. (a) The department shall
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administer this chapter.
(b) The commission may adopt reasonable rules concerning:
(1) fees to defray the cost of administering this chapter;
(2) the keeping and inspection of records relating to the sale of prepaid funeral benefits;
(3) the filing of contracts and reports;
(4) changes in the management Or control of the seller [an-organization], and
(5) any other matter relating to the enforcement and administration of this chapter.

(¢c) The commission may adopt rules to administer and enforce this chapter. including rules

necessary or appropriate to recover the cost of maintaining and operating the department and the cost

of administering and enforcing this chapter and other applicable law by imposing and collecting

proportionate and equitable fees and costs for notices. applications. examinations, investigations. and

other actions required to achieve the purposes of this chapter. The department may not maintain
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Sec. 154.053. RECORDS; EXAMINATION. (a) A seller that has outstanding contracts for
prepaid funeral benefits shall maintain in this state any record required by the department to determine

whether the seller is complying with this chapter [W%eeﬁgﬁ_wbjee{-;e—aﬂﬂﬁd—@rm%ﬁeﬁ—by—m

(b) The department may verform examinations as reasonably necessary 1o administer and

enforce this chapter and rules adopted. [The-departmentmay examine-or-audit-arecord relating-to
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(c) The department may:

(1) conduct an examination annually or at other times as the department may

reasonably require; and
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(2) conduct an on-site examination or an off-site review of records.
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19

SUBCHAPTER C. PERMITS

20

Sec. 154.101. PERMIT REQUIREMENT. A person must hold a trust-funded or insurance-

21

funded permit issued under this subchapter or be a seller’s delegate to:

22

(1) sell prepaid funeral benefits [;—ef—aeeept—meﬁey—fea%epa%é—ﬁuﬁefal—beﬁeﬁ{sﬂ in this

state under any contract; [ef]

23
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(2) solicit an individual's designation of prepaid funeral benefits to be provided out of a
fund, investment, security, or contract, including a contract or policy of insurance authorized, and sold
under a license issued, by the Texas Department of Insurance, to be created or purchased by that
individual at the suggestion or solicitation of the seller; or [-]

(3) administer prepaid funeral benefits contracts.

Qec. 154.1011, RESPONSIBILITIES OF THE SELLER. (a) In accordance with rules

adopied by the commission, the seller is responsible for:

(1) the actions of its seller’s delegates relating to the sale and administration of prepaid

funeral benefits:

(2} subject to subsection (b). delivery of funeral merchandise and services in

accordance with the terms of the prepaid funeral benefits contract upon the death of the contract

beneficiary: and

(3) subject to subsection (¢). maintenance of all records required by the Department

pursuant to Section 154.053.

(b) If the seller is not a funeral provider. the seller must execute a written agreement with each

funeral provider that sets forth the nature and scope of the relationship between the seller and funeral

provider and the respective rights and responsibilities of the parties with respect to the prepaid funeral

contracts. The written agreement must obligate the funeral home to deliver the prepaid funeral benefits

contract merchandise and services.

(c) If the seller is not a funeral provider, the seller may, by written apreement that meets the

requirements of subsection (d), delegate to the funeral provider the responsibility to:

(1) maintain the records 1o verify contract performance at the time of death per

Section154.207(b); and
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(2) refund any contract overcharges revealed by verification of contract performance.

(d) An agreement under subsection (c) may_contain additional provisions that are not

inconsistent with this chapter, and must:

(1) obligate the funeral provider to promptly provide such documentation to the seller or

the department as may be reasonably requested by the seller or the department:

(2) state whether the agreement applies to prepaid funeral contracts sold prior to _and

outstanding as of the date of the agregment;

(3} advise the funeral provider that violation of the apreement or applicable provisions

of this chapter may subject the funeral provider o an enforcement action under this chapter;

(4) acknowledge the funeral provider consents to examination:

(5) obligate the parties to protect any nonpublic _personal financial or health

information of the purchaser and contract beneficiary under the prepaid contract in compliance with

anplicable law: and

(6) otherwise comply with rules adopted by the commission to set minimum standards

for an agreement under subsection ( bl

Sec. 154.1012, INSURANCE-FUNDED PREPAID FUNERAL PERMITS. (a) Except as

provided by this section, only an insurance company or a funeral provider authorized to engage in

business in this state may hold an insurance-funded permit in this state.

(b) If the domiciliary law of an insurance company authorized to engage in business in this

state does not permit the insurance company to hold an insurance-funded permit in this state, the

insurance holding company for the insurance comnpany may hold the permit.

(c) Unless waived by the department for pood cause. an insurance company or its insurance

holding company must hold a permit under this chapter before the insurance company may assume of
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reinsure an existing insurance policy funding a prepaid funeral benefits contract subject to this chapter.

(d) A seller of insurance-funded prepaid funeral benefits that is not ap insurance company. an

insurance holding company. or a funeral provider and that holds a permit under this chapter on

September 1. 2009, must continue fo renew the permit under this chapter for administration of

outstanding prepaid funeral contract obligations only. No new prepaid funeral benefits contracts may

be entered into by such persons after that date unless an application has been filed to transfer the

permit {o an insurance company, insurance holding company or funeral provider.

Sec. 154.1013 TRUST-FUNDED PREPAID FUNERAL PERMITS. (a) After August 31.

2009. onlv a funeral provider may apply for a new permitto hold a trust-funded permit in this state.

Sec. 154.102. PERMIT APPLICATION; FEE. (a) To obtain a trust-funded or insurance-

funded permit to sell or continue to sell prepaid funeral benefits, a person must:

(1) file an application for a permit with the department on a form prescribed by the
department;

(2) pay a filing fee in an amount set by the commission under Section 154.051; and

(3) if applicable, pay extraordinary expenses required for out-of-state investigation of
the person.

Sec. 154.103. ISSUANCE OR RENEWAL OF PERMIT. (a) The commissioner may

investigate an applicant before issuing an initial permit or renewing a permit.

(b) The commissioner shall approve the application and issue a permit to the applicant or

renew a permit if the commissioner finds that the business ability, experience, character, financial

condition, and general fitness of the applicant warrant the public's confidence_and that all statutory

requirements_have been met. The commissioner shall notify the applicant if the commissioner finds

otherwise.
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(c) Applicants for issuance or renewal of an insurance-funded permit that are not funeral

providers must meet net worth requirements specified by commission rule.

(1) _The net worth under generally accepted accounting principles required by rule to

write and carry up to $100.000 in total face value of outstanding prepaid funeral contracts shall not be

less than $100.000. Higher net worth may be required by_increments for a total face value of

outstanding prepaid funeral contracts carried in excess of $100.000, as the commission finds necessary

to protect the public. The maximum net worth requirement shall not exceed $500.000.

(2) Applicants that cannot demonstrate the required initial minimum net worth required

by rule may voluntarily submit and request commissioner acceptance of alternative evidence of

financial stability and resources. Such additional evidence may include a letter of credit, or a

nerformance bond.

(3) The commissioner may accept such alternative evidence or arrangements in Heu of

the required net worth only if the commissioner determines such alternative evidence or arrangements

are an adequate substitute for required net worth and that acceptance would not substantially increase

the tisk to existing or future customers of nonperformance by the applicant.

(d) The applicant on request is entitled to a hearing on the denial of the application, to be held
not later than the 60th day after the date of the request.

Sec. 154.106. TRANSFER OF BUSINESS OWNERSHIP. (2) A permit holder shall notify
by registered mail the department and the depository of the money held under Subchapter F of a
transfer in the ownership of the permit holder's business not later than the seventh day after the date the
transfer is completed.

(b) If the transfer is to a person who is not a permit holder, the person shail file an application

for a permit with the department in accordance with this subchapter and the transfer of contracts and
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funds may not occur until the applicant’s permit has been approved [ﬂe{_la{eﬁhaa—theé@th—éaﬁ'—ﬁﬁef

the-date-the-transfer is-completed].

(c) The commissioner shall follow the procedures under Sections 154.109-154.111 and
Subchapter [ for denying the permit application and for seizing the money or records if the person 10
whom the business is transferred:

(1) does not file the application within the period prescribed by Subsection (b); or
(2) does not meet the requirements for issuance of a permit under this subchapter.

Sec. 154.109. GROUNDS FOR CANCELLATION OR SUSPENSION OF OR REFUSAL TO
RENEW PERMIT. (a) The commissioner by order may cancel or suspend a permit if the
commissioner finds, by examination or other credible evidence, that the permit holder:

(1) violated this chapter or another law of this state relating to the sale of prepaid
funeral benefits, including a final order of the commissioner or rule of the commission;
(2) misrepresented of concealed a material fact in the permit application or any

Department filing. including records presented for examinations; [e¥]

(3) obtained, or attempted to obtain, the permit by misrepresentation, concealment, or
fraud; or

(4) does not meet the provisions of §154.103.

(b) The commissioner by order may refuse to renew a permit if the commissioner finds, by
examination or other credible evidence, that the permit holder:
(1) commitied one or more of the acts described by Subsection (a); and
(2) did not correct the violation before the 31st day after the date of written notice from
the commissioner.

(c) The commissioner may cancel the permit of a seller that fails to provide to the department
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evidence of payment of insurance premiums required by the department under Section 154.203 after
the department by written notice requests the evidence.
(d) The commissioner may place on probation a permit holder whose permit is suspended. Ifa

permit suspension is probated, the commissioner may require the permit holder:

(1) to report regularly to the department on matters that are the basis of the probation;
or

(2) to limit its activities as prescribed by the commissioner.

SUBCHAPTER D. GENERAL PROVISIONS FOR SALES CONTRACTS

Sec. 154.151. FORM OF CONTRACT AND FUNDING OPTION DISCLOSURES. (a) The

department must approve a sales contract form for prepaid funeral benefits before the form is used.
(b) A sales contract for prepaid funeral benefits must:
(1) be in writing;
(2) state the name of the funeral provider or other person primarily responsible for
providing the prepaid funeral benefits specified in the contract; and
(3) state the details of the prepaid funeral benefits to be provided, including a
description and specifications of the material used in the caskets or grave vaults to be furnished.
(c) A funeral provider desi gnated in the contract to provide prepaid funeral benefits that are not
sold by the funeral provider must:
(1) be a party 1o the contract; and
(2) agree in the contract to provide those benefits.
(d) A sales contract for prepaid funeral benefits, whether in English or Spanish, must be
written in plain language designed to be easily understood by the average consumer. The contract

must be printed in an easily readable font and type size. The department shall provide model contracts
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complying with this subsection and shall enforce this subsection.

(¢) The Finance Commission of Texas by rule shall establish a standard disclosure that must be
included in each contract to inform purchasers of the goods and services that will be provided or
excluded under the contract and the circumstances under which the contract may be modified after
death of the beneficiary.

(f) The seller must provide o gvery potential purchaser an informational brochure prescribed or

approved by the department regarding prepaid funeral benefits contracts. The brochure must provide a

description of the trust and insurance funding options available under Texas law and a comparison of

the terms of the funding types with examples. The prepaid funeral contract must contain a statement

initialed by the purchaser indicating receipt of the brochure.

Sec. 154.1511. NON-GUARANTEED MERCHANDISE AND SERVICES. (a) A prepaid

funeral contract may allow for certain merchandise and services selected to not be fixed or guaranteed

in price and will be determined by existing prices at the time the merchandise and services are

delivered or provided upon the death of the contract beneficiary. The non-guaranteed merchandise and

services selected on a prepaid funeral contract must be clearly grouped together and sepregated from

other charges so that the average consumer can easily understand what items will not be fixed or

guaranteed in price.

(1) The following merchandise and services may be included in the prepaid funeral benefits

coniract as non-guaranteed:

(A) Cemetery Opening and Closing Fees:

(B) Cemetery Set-up Fees (tent-chairs-carpet-dirt/rock removal);

{C) Police Escorts;

(D) Newspaper Notices:
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(E) Death Certificates:

(F) Flowers:

(G) Musicians and Singers:

(H) Clergy Honorarium;:

() Outer Burjal Container Instailation Fees:

(1) Crematory Services

(K) Pallbearers: and

(L) Catering.

(b) The proportionate part of the contract’s trust or policy earnings to the total prepaid contract

price_that are attributable to the non-guaranteed merchandise and services will be applied to the

balance owing on the existing prices at the time the non-guaranteed merchandise and services are

delivered or provided.

Sec. 154.155. CANCELLATION OF CONTRACT. (a) A purchaser of a prepaid funeral
benefits contract may cancel the contract before maturity by giving written notice of cancellation to the
seller on forms prescribed by the department. The seller shall maintain copies of the cancellation
forms for examination by the department.

(b) Not later than the 30th day after the date the seller receives the written [ef-the] cancellation

notice, the seller shall [withdraw-and] pay to the purchaser the cancellation benefit pursuant to Sections

154.205 and 154.254 [meney-inthe-depository being held for-the-purchaser

(¢) The purchaser or seller may not make a partial cancellation or withdrawal.
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[¢e)] A purchaser who cancels a confract on the solicitation of the seller is entitled to a refund

of [withdsaw] all money paid to the seller and all earnings or accumulated value less administrative

and trustee fees attributable to that money. If the money is used to purchase a new prepaid funeral

benefits contract under a solicitation by the seller, the new contract must protect the purchaser to an
extent equal to or greater than that provided by the original contract, as determined by the department.
Under the new contract, the cost to the purchaser of the same or substantially the same services or
merchandise may not be greater than that provided by the canceled contract.

Sec. 154.156. WAIVER OF RIGHT OF CANCELLATION. (a) The purchaser of a prepaid
funeral benefits contract may irrevocably waive the purchaser's right to cancel the contract under

Section 154.155 if the waiver is necessary for the purpose of qualifying for Medicaid, Social Security

income. or another public assistance program. The waiver must be in a separate writing signed by the

:13 % +
purchaser and the seller. [-net-earlier than-the-15th-day-after-the-date-of the-purchase of the-contraetk

Tha v b tha atrar maniet Anranlae 1th.tha ramirarsantc fnp tha Lovpemn of a anlas onndraot vndaen
G TIOTTITT S il TRV Wl RS I=AY \-\JI.LAI-JAJ‘ Ty aitdia wlllw L\f‘lblll\rlllvlltlj AT TOoC—ICTTIT YT W ST CUTTHH L iAWl
Seetion-154-151]
(b) A waiver made under this section does not affect:
(1) a right the purchaser has under the contract to change the beneficiary of the
contract;

{2) the purchaser's right to cancel the contract under Section 154.413;
(3) an abandonment of the money paid by the purchaser under the contract as provided
by Subchapter G; or
(4) a modification to the contract as provided by Section 154.1551.
Sec. 154.157. PERFORMANCE OF CONTRACT. Delivery of funeral merchandise or

services before death is not performance, in whole or in part, of a prepaid funeral benefits contract
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entered into after July 15, 1963.

1

Qec. 154.160. AGENT; DEPOSIT OF MONEY. (a) A seller shall designate one or more

2

agents by name or title.

3

(b) The seller shall notify the department of:

4

(1) the designation not later than the 10th day after the date the seller becomes subject

to this chapter; and

6

(2) any change in the designation not later than the tenth day after [within-the-10-day

period preeeding] the date of the change.

8

»

(¢) An agent designated under this section is:

(1) considered a fiduciary for purposes of Section 32.45, Penal Code; and

10

(2) responsible for the deposit of money collected under prepaid funeral benefits

11

contracts.

12

SUBCHAPTER E. INSURANCE-FUNDED PREPAID FUNERAL BENEFITS

13
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Sec. 154.202. EXECUTION OF CONTRACT IN CONJUNCTION WITH APPLICATION
FOR POLICY. (a) An insurance-funded prepaid funeral benefits contract must be executed in
conjunction with the application for the issuance of the insurance policy or policies.

(b)_Insurance policies used to fund prepaid funeral benefits must:

(1) be approved by the Texas Department of Insurance and be issued by an insurance

company licensed by the Texas Department of Insurance:

(2) contain on the cover page the following statement: This policy is issued to fund a

prepaid funeral benefits contract pursuant to Chapter 154 of the Texas Finance Code;

(3) contain a provision that prohibits the policy from heing pledged. borrowed from,

converted. or otherwise encumbered unless the associated prepaid funeral benefit contract has been

cancelled: and

(4) contain a provision that guarantees dan annual increase in the value of the policy.

Laneuage being drafied.

(c) The aggregate initial face value of the policy(s) may not exceed the total contract price by

more than 5%.

Sec. 154.203. PAYMENT OF PREMIUMS. (a) Premiums [A—seller—shallremit-to—the

insurance—company—thepremiums] collected from the purchaser for an insurance policy that funds

prepaid funeral benefits must be credited to the purchaser's insurance policy not later than the carlier

of:

(1) the 30th day after the date of initial collection from the contract purchaser; or

(2)_any deadline provided by the Insurance Code.
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(b) The department may require evidence of payment of premiums on an insurance policy used
to create a fund to guarantee prepaid funeral benefits.

Sec. 154.205. AMOUNT PAYABLE ON CANCELLATION OF CONTRACT. A purchaser
of an insurance-funded prepaid funeral benefits contract who cancels the contract [during-the-first-year
of-the-contraet WWWWM] is entitled to receive the cash

surrender value of the policy. Cancellation of the prepaid funeral benefits contract does not cance] the

funding policy.

Sec. 154.206. ASSIGNMENT OF RIGHT TO BENEFITS. Subject to Section 154.156(a). the

[Fhe] purchaser of an insurance-funded prepaid funeral benefits contract may irrevocably assign the
purchaser's ownership of and rights to benefits under the insurance policy to the seller, the funeral

provider, or a [the] trustee 10 the extent of such person’s interest in the prepaid funeral benefits

contract: provided that a trusteg must be subject to a written trust agreement that requires handling

insurance policy proceeds in accordance with the contract [-or-other-persen].

Sec. 154.207. WITHDRAWAL OF BENEFITS PAYABLE UNDER POLICY. (a) The seller
[orfuneral-provides] may withdraw the benefits payable under an insurance policy funding prepaid
funeral benefits after:

(1) the beneficiary named in the contract dies;

(2) the seller has verified or the funeral provider has certified that the funeral service is

completed in compliance with the nrepaid funeral contract; and

(3} the insurance company is presented with:
(A) appropriate affidavits by [aﬂ_eﬁﬁeef-er—elesigﬁateé—&gﬁﬁ—@ﬂ the seller on
forms prescribed by the department; and

(B) a certified copy of the death certificate.
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(b) The seller shall maintain copies of the affidavits, the [and] death certificate. at-need

contract. preneed contract. the certificate of performance and the pre-need to at-need reconciliation for

examination by the department.
SUBCHAPTER F. TRUST-FUNDED PREPAID FUNERAL BENEFITS
Sec. 154.254. AMOUNT PAYABLE ON CANCELLATION OF CONTRACT. Except as

provided by Section 154.155(d), a [A] purchaser of a trust-funded prepaid funeral benefits contract

who cancels the contract;
(1) during the first year of the contract when payments required under the coniract are current is
entitled to receive, regardless of the amount held in trust, the greater oft
(A) [€B] 90 percent of the actual amount paid by the purchaser; or
(B) 23] the amount deposited in trust with respect to the purchaser's contract.

(2) after the first vear of the contract is entitled to receive the actual amount paid by the

purchaser and half of all earnings atiributable to that money. less the amount permiited to be retained

as provided by Section 154. 252 and administrative and trustee fees paid.

Sec. 154.262. WITHDRAWAL OF MONEY ON DEATH OF BENEFICIARY. (a) The
seller of a trust-funded prepaid funeral benefits contract may withdraw an amount equal to the original
contract amount paid by the purchaser and the earnings attributable to the contract, less the amount
retained under Section 154.252, after:

(1) the beneficiary named in the contract dies;

(2) the seller has verified that the funeral service is completed in compliance with the

prepaid funeral coniract; and

(3) the depository is presented with:

(A) appropriate affidavits by [an-officer—or—agent—of] the seller on forms
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prescribed by the department; and
(B) a certified copy of the death certificate.

(b) The seller shall maintain copies of the affidavits, the [and] death certificate, the at-need

contract, the preneed contract, the certificate of performance and the pre-need to at-need reconciiiation

for examination by the department.
SUBCHAPTER H. GUARANTY FUNDS [FUNB]

Sec. 154.351. MAINTENANCE OF GUARANTY FUNDS [EUND]. (a) The commission by

rule shall establish and the department shall maintain funds [a—fund] to administer prepaid funeral

permits and guarantee performance by sellers of prepaid funeral benefits contracts of their obligations

to the purchasers under the provisions of this chapter [W&é—f&ﬁaﬁhﬁ%].

(by A fund shall be established to guarantee the obligations in trust-funded prepaid funeral

benefit contracts and to administer trust-funded permits. A separaie fund shall be established to

puarantee the obligations in insurance-funded prepaid funeral benefit contracts that are not otherwise

guaranteed by the Life. Accident, Health and Hospital Service Insurance Guaranty Association and to

administer insurance-funded permits, The trust-funded guaranty fund may onlv be used for trust-

funded contracts and the insurance-funded guaranty fund may only be used for insurance-funded

contracts.

Sec. 154.352. [%SQSSA@NI-QN&%LES-GQN%QPS] TRUST-FUNDED GUARANTY

FUND. (a) The department shall assess and collect from a seller of trust-funded prepaid funeral

benefits contracts not more than $1 for each unmatured prepaid funeral benefits contract sold during

each calendar year and shall deposit the assessments in the trust-funded guaranty fund.

(b) The department shall maintain the [mewm@ﬁ&%ee&%

when-the] amount in the fund ata minimum of [fsst-reaches] $1 million and shall cease assessing the
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amounts required by subsection (a) as long as this balance is present.

(c) The fund may be deposited with:

(1) _the comptroller;

(2) a federally insured financial institution that has its main office or a branch in this

state: or

(3} in trust with a financial institution that has its main office or a branch in this state

and is authorized to actas a fiduciary in this state.

(d} If the fund is deposited with the comptroller, the comptroller shall manage the fund as

trustee of money outside the state treasury.

Sec. 154.353. DEPOSIT-OFFUND INSURANCE-FUNDED GUARANTY FUND

(a) The department shall annually assess and collect from a seller of insurance-funded prepaid

funeral benefits contracts not more than $1 for each prepaid funeral benefits contract sold after August

31. 2009 and shall deposit the assessments in the insurance-funded guaranty fund.

(b) The department shall maintain the amount in the fund at $1.000.000 and shall cease

assessing the amounts required by subsection (a) as long as this balance is present.

(c) The fund may be deposited with:
(1} the comptroller;
(2) a federally insured financial institution that has its main office or a branch in this
state; or
(3} in trust with a financial institution that has its main office or a branch in this state
and is authorized to act as a fiduciary in this state.
(d) [(6Y] 1f the fund is deposited with the comptroller, the comptroller shall manage the fund as

trustee of money outside the state treasury.
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Sec. 154.354. USE OF FUND EARNINGS. The department may use the earnings from the

trust funded guaranty fund to operate and maintain the trust-funded guarantee fund and earnings from

the insurance funded guaranty fund to operate and maintain the insurance-funded guarantee fund.

Sec. 154.355. ADVISORY COUNCIL. (a) An advisory council composed of the following

individuals shall supervise the operation and maintenance of the funds [fund]:

(1) the commissioner or the commissioner's representative;
(2) the attorney general or the attorney general's representative;
(3) one representative of the funeral industry appointed by the Finance Commission of
Texas; and
(4) one consumer representative appointed by the Finance Commission of Texas.
(b) The funeral industry and consumer representatives serve two-year (erms and may not serve
more than two terms.
(¢) The commissioner shall cast the deciding vote if there is a tie vote by members of the
advisory council.
Sec. 154.356. ASSESSMENT ON OUTSTANDING CONTRACTS TO PAY

OBLIGATIONS [ELAIMS]. (a) To pay an obligation [a-elaim] against a [the] fund when the balance

of the fund is insufficient to pay that obligation [elaim], the advisory council may assess each [pessen

that heldsa] permit holder that has contracts guaranteed by the particular fund under this chapter based
on the permit holder's proportionate share of the purchasers’ deposits on or policies for all outstanding
prepaid funeral benefits contracts.

(b) The assessments shall be deposited in the respective trust or insurance fund and

administered by the department and the advisory council in accordance with commission rules.

(c) An assessment made under this section is in addition to any assessment required by Section
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154.352 or Section 154.353.

Sec. 154.357. GUARANTY FUND CLAIM [A@*ENSLSELLEI%GR—BEP@S}%M. The

department may assert a claim against a seller, seller’s delegate or depository that commits a violation

of this chapter that could resultina claim against the prepaid funeral guaranice funds [fund].

SUBCHAPTER 1. CRIMINAL PENALTIES AND CIVIL REMEDIES
Sec. 154.401. CRIMINAL PENALTY FOR CERTAIN VIOLATIONS OF CHAPTER. (a)

Except as provided by Section 154.402, an officer, director, agent, seller’s delegate, or employee of a

seller commits an offense if the person:
(1) makes or attempts 10 make a contract in violation of this chapter;

(2) refuses to allow an inspection of the seller's, or funeral provider’s records relating to

the sale of prepaid funeral benefits that may be reasonably retrieved;
(3) engages in fraud, deception, misrepresentation, or another dishonest practice in the
sale of a contract subject to this chapter; or
(4) otherwise violates this chapter.
(b) An offense under this section for which a penalty is not expressly provided by this
subchapter is punishable by:
(1) a fine of not less than $100 or more than 3500;
(2) confinement in the county jail for a term of not less than one month or more than
six months; or
(3) both the fine and confinement.
(¢) Each violation of this chapter is a separate offense and shall be prosecuted individually.
Sec. 154.405. CRIMINAL PENALTY FOR AGENT'S FAILURE TO DEPOSIT CERTAIN

MONEY. (a) An [a-designated] agent or seller’s delegate [ofa seller] commits an offense if the agent
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or delegate fails to remit [depesit] money collected under a prepaid funeral benefits contract for

deposit before the 31st day after the date it is received by the agent or delegate.

(b) It is an exception to the application of this section that the failure to make a deposit is
inadvertent and is corrected before the 11th day after the date the seller discovers the fatlure.

{¢) An offense under this section is punishable as if it were an offense under Section 32.45,
Penal Code.

Sec. 154.408, CEASE AND DESIST ORDER. (a) The commissioner may issue a cease and
desist order to a person if the commissioner finds by examination or other credible evidence that the
person has violated a law of this state relating to the sale of prepaid funeral benefits, including a
violation of this chapter or a final order of the commissioner or rule of the commission.

(b) The order must state:

(1} with reasonable certainty the grounds for the order; and

(2) the effective date[s-whieh-may not be-before-the16th-day-afier-the-date-the-order 15
maited].
(¢} The order shall be served on the person named in the order by certified mail, return receipt
requested, to the last known address of the person.

(d) The commissioner may issue an emergency order that takes effect immediately, if the

commissioner finds that immediate and irreparable harm 1s threatened to the public or a beneficiary

under a prepaid funeral benefits contract. An emergency order remains in effect unless stayed by the

commissioner. The person named in the order may request in writing an opportunity for a hearing to

show that the emergency order should be stayed. Upon receipt of such request, the commissioner shall

fix a time. not more than twenty days after receipt of such request. unless extended at the request of the

person named in the order. at which the person may appear for an administrative hearing regarding the
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findings that support immediate effect of the order.

(e) A non-emergency [The] order takes effect as proposed, which may not be before the 16th

day after the date the order is mailed. unless the person named in the order requests a hearing not later

than the 15th day after the date the order is mailed.

Sec. 154.412. SEIZURE OF PREPAID FUNERAL ACCOUNTS [MONE¥] AND

E{ECORDS a Ao tha P Ty Fat et e ta L]
. ST E-COTIOTIR oI OIS T e LALY

(i

it_underthischapter;] The [the] commissioner may

issue an order to seize accounts where [the] prepaid funeral funds [meney], including earnings, may be

[where-that-meney-is] held and may issue an order to seize the records that relate to the sale of prepaid
funera! benefits if the commissioner finds, by examination or other credible evidence, that the persomn:

(1) failed to deposit or remit money in accordance with Subchapter EorF;

(2) misappropriated, converted, or illegally withheld or failed or refused to pay on
demand money entrusted to the person that belongs to the beneficiary under a prepaid funeral benefits
contract;

(3) refused to submit to examination by the department;

(4) was the subject of an order to cancel, suspend, or refuse to renew a permit; or

(5) does nothold a permit or transferred the ownership of its business to another person
who does not hold a permit and who:

(A) did not apply for a new permit before the 31st day after the date the transfer
was completed; or
(B) was denied a new permit.
(b) An order shall be served on the person named in the order by certified mail, return receipt

requested, to the last known address of the person.
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(c) An order takes effect immediately, and continues in effect unless the order is stayed by the

commissioner, if the commissioner finds that immediate and irreparable harm is threatened to the
public or a beneficiary under a prepaid funeral benefits contract. If such a threat does not exist, the
order must state the effective date, which may not be before the 16th day after the date the order is

mailed. An emergency order remains in effect unless staved by the commissioner, The persofl named

in the order may request in writing an opportunity for a hearing 1o show that the emergency order

should be staved. Upon receipt of such request, the commissioner shall fix a time. not more than

twenty days after receipt of such request, unless extended at the request of the person named in the

order. at which the person may appear for an administrative hearing recarding the findings that support

immediate effect of the order.

(d) A non-emergency [As] order takes effect as proposed unless the person named in the order

requests a hearing not later than the 15th day after the date the order is mailed.
(¢) Premiums received on the disposition of a contract related to the seizure of prepaid funeral
money shall be handled as provided by Sections 154.111 and 154.413.

(f) After the issuance of an order under this section, the comrnissioner_may_initiate an

administrative claim for ancillary relief. including a claim for costs incurred in the administration.

transfer, or other disposition of the seized assets and records. or costs reasonably expected to be

incurred in connection with administration _and performance of any ouistanding prepaid funeral

benefits contracts sold by a person subject to the order. The remedy provided by this subsection is not

exclusive and does not limit the discretion of the commissioner to seek additional remedies authorized

under this subchapter.
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