
With these limited duties in mind and in light of my experience and practice in the trust field, 
Mark Twain and Mercantile were not obligated to monitor NPS' business and attempt to 
determine whether NPS had deposited the required amounts into the Trusts, or determine how 
much had been deposited for a given pre-need customer. In addition, the statutory scheme and 
Trust Agreements make clear that the Trustee was entitled to rely on information provided by 
NPS. Based on my experience, reasonably prudent trustees necessarily rely on information 
obtained from their clients and cannot be expected to monitor whether their clients are 
complying with applicable laws or otherwise engaging in fraud. This is especially true here, 
given the express provision in Section 4.1 of the Trust Agreements that the trustee has no 
responsibility to collect payments or monitor whether NPS was depositing the appropriate 
amounts into the Trusts. 

II. 	 SUMMARY OF OPINIONS 

Following these statutory guidelines and relying upon my experience advising trust departments 
during the relevant time period, it is my opinion that Mark Twain and thereafter Mercantile 
faithfully and properly discharged their duties under Chapter 436 and the Trust Agreements. In 
that regard, I disagree with the opinions to the contrary offered by Plaintiffs' experts as set forth 
below. 

III. 	 MARK TWAIN ACTED WITHIN THE STANDARD OF CARE WHEN IT 
ACCEPTED THE FIRST TRUST 

A. 	 Pre-Acceptance Process at Mark Twain 

When Mark Twain accepted Trust II, the trust department's pre-acceptance committee reviewed 
the account. The committee consisted of six or seven members including Stan Miller, the 
President of the Department, as well as managers from other divisions including operations and 
administration. (USBANK 000906; Botkin Dep., 49: 15-51 :22.) In connection with my analysis, I 
spoke with Donna Botkin, former trust department supervisor and member of the acceptance 
committee at Mark Twain in 1989. She informed me that the committee would carefully review 
the trust assets and prior trust statements before accepting a new trust. 

Mark Twain's "New Account Acceptance Sheet" shows the committee knew and understood it 
was accepting a "Funeral Trust." (USBANK 000906.) Mark Twain's "Administrative Check 
List" indicates that Mark Twain knew its role was that of trustee and, along with the "New 
Account Acceptance Sheet," reflects significant diligence in acquiring information regarding the 
new account. (Id., USBANK 000905.) This record reveals that Mark Twain understood and 
appreciated the character of the account as a trust account for pre-need funeral contracts at the 
time the full committee approved the acceptance of the trust in February 1989. (US BANK 
000904-000906. ) 

Ms. Botkin testified that she understood Trust II was governed by Chapter 436 when Mark 
Twain accepted the account in 1989, and Mark Twain kept a copy of the statute and expected its 
administrators to review and understand the statute as well. Mark Twain's trust department had 
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legal counsel on staff to address issues relating to trust administration, which indicates it had 
resources available to fully understand the applicable law. (Botkin Dep., 151-153.) 
Mr. Coster's suggestion that Mark Twain failed to review the January 3, 1983 Trust Agreement 
between NPS and UMB is contrary to the record. The"Approval File Checklist" associated with 
this account shows Mark Twain maintained a copy of the UMB Agreement in its file. (USBANK 
000904.) In fact, the UMB Agreement was attached as "Exhibit A" to the February 22, 1989 
Agreement executed by Mark Twain and NPS, and the 1989 Agreement expressly states that it 
amended and superseded the UMB Agreement. (USBANK 000868-891.) Ms. Botkin informed 
me that an attorney at Mark Twain would have reviewed and negotiated the 1989 Agreement, 
which is the common practice. 

Section 2.4 of the UMB Agreement contains two additional sentences relating to the trustee's 
record-keeping practices, one of which requires NPS to provide to the trustee, "on or prior to the 
making of the first deposit, with respect to each such Funeral Agreement, the names, addresses, 
total amounts of Agreements, amounts and time of installment payments and name of provider 
and number of such Agreement." These practices were not required by Chapter 436 at the time 
Mark Twain became trustee of the account. The 1989 Agreement accurately reflects and 
embodies the requirements of Chapter 436, and Mark Twain acted within the standard of care by 
implementing the 1989 Agreement. 

Messers. Coster's and Fitzgerald's invocation of "Know Your Customer" rules is misplaced. The 
"Know Your Customer" rules were implemented in 2001 by the United States Patriot Act, which 
changed the standard of care applicable to trustees when accepting new accounts. No laws or 
regulations similar to the "Know Your Customer" rules existed in 1989, and the standard of care 
at the time was significantly different from what thereafter became accepted standards. 

Based upon my experience and understanding of the standard of care applicable at the time, a 
reasonably prudent trustee would not have been expected to run criminal background checks on 
the owners of a corporation in connection with the acceptance of a new trust account. This is 
especially true given that Doug Cassity was not publicly identified as an officer or director of 
NPS, and I have seen no indication that he was involved with NPS' business operations in 1989. 
The claim that Mark Twain should have known Mr. Cassity was involved with NPS, and should 
have discovered Mr. Cassity's prior felony conviction is contrary to both the standard of care and 

3common sense.

It appears Mr. Coster's opinion that Mark Twain lacked the capability to handle Trust II is 
premised on the size of Mark Twain's trust department. (Coster Dep., 515:1- 522:2.) Mr. Coster's 
reliance on Ms. Moellenhoff's testimony that Mark Twain's trust department was a "small shop" 
is taken out of context as her statement arose out of a comparison between Mark Twain and 
Mercantile - a larger, national bank that acquired Mark Twain. (Moellenhoff Dep., 71 :22-72:9.) 

3Mr. Coster cited the Bank Secrecy Act in support of his position that Mark Twain should have conducted this type 
of investigation when accepting the trust. (Coster Dep., 522-523.) Based on my experience as an attorney advising 
trust departments and over 52 years of analyzing and interpreting Missouri law, it is my opinion this statute is 
inapplicable and would not have been relied on by a reasonably prudent trustee or counsel in 1989. 
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I reviewed records received from the FDIC showing that of 97 trust departments in Missouri in 
1989, Mark Twain's was the 1 i h largest with approximately $213 million in total assets. Mark 
Twain's trust department had approximately $83 million in its personal trust department, ranking 
15th out of92 departments in Missouri with personal trust accounts. In the St. Louis area, Mark 
Twain's trust department was the 6th largest of 18 trust departments in terms of total assets; and 
was the 5th largest of 17 St. Louis institutions with personal trust accounts. Based on my review 
ofthe record and FDIC information, Mark Twain was one of the larger trust departments 
available. 

Mr. Coster alleges that Mark Twain acted improperly by making loans to NPS and National 
Heritage, Inc. in 1989, and securing the repayment of those loans with distributable income from 
the trusts. But, these loan agreements expressly state the loans were secured by distributable 
income as allowed under Chapter 436.031. These types of loan agreements are common in the 
industry and were common at the time. Mr. Coster's opinion that these loans raised "a serious 
question of conflict of interest for the bank" is not supported by the record or the practice at the 
time. There is nothing in the record that indicates that these loans "should have raised a red flag" 
for Mark Twain. (Coster Report, p. 10.) 

B. Consent Judgment 

Regarding Mark Twain's acceptance of Trust IV, no evidence indicates that Mark Twain knew, 
at the time of acceptance, about the February I, 1994 Consent Judgment (the "Consent 
Judgment"), which was filed under seal in the Circuit Court of Boone County, Missouri. The 
April 5, 1993 receipt signed by John Zieser for the $14 million debenture predated the Consent 
Judgment. Although the Security Agreement that accompanied the $14 million debenture 
mentions the case name (ex. 295), it is implausible that an isolated reference to the case caption 
would have allowed Mr. Zieser, who is not a lawyer, to draw any conclusions about the lawsuit 
or the trusts generally. The Consent Judgment required a copy to be forwarded to either the 
investment advisor or the trustee. (Ex. 289.) A copy of the Consent Judgment was forwarded to 
the investment advisor by NPS as required by the Consent Judgment. (Ex. Wulf 3209.) 

Even if Mark Twain had known about the Consent Judgment, its acceptance of Trust IV would 
have been within the standard of care. In 1992, Mr. Lock released a report that NPS preneed 
trusts were underfunded by approximately $13 million. Mr. Lock reached his conclusions 
regarding the alleged underfunding of the trusts based upon his analysis of whether NPS had 
deposited 80% of the money it received from customers into trust. (Lock Ex. 7452, pp. 8-10; 
Lock Expert Dep., 280-283.) My understanding is that NPS took the position that the statute 
imposed no requirements regarding the amounts and timing of any deposits into trust after NPS 
kept its initial 20%.4 

The litigation that resulted in the Consent Judgment arose out of a Petition for a Declaratory 
Judgment jointly filed by both NPS and the Missouri Attorney General seeking clarification of 
the statutory provisions of Chapter 436. NPS was not accused of fraud or any alleged 

4 Although I have not been asked to take a position on the merits of this interpretation of the statute, NPS' argument 
was not without basis given that the express trusting requirement of 80% was removed from the statute and the laws 
of statutory construction require that changes to the law are presumed to have meaning. (See pre-1982 version of 
Chapter 436, § 4; 1982 version, § 5.) 
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wrongdoing. (Ommen Oep., 148-149; Ex. Ommen 3549; Crawford Oep., 38-61.) Following 
more than a year of litigation, the parties reached a settlement of their dispute, which was 
described as "a fair and adequate settlement of the issues." (Exs. JC 9003; Ommen 3553.) The 
parties agreed that it was "in the best interest of... the people of (the) State of Missouri that this 
matter be amicably resolved ... " and that "no Court has ruled that NPS has or has not violated 
Chapters 407 or 436 .... " (Jd) 

Finding the Consent Judgment "will adequately protect the public interest," the Court allowed 
NPS to continue its operations, expressly permitted the funding of the trusts with life insurance 
policies, recognized that NPS was purchasing insurance policies from Statesman and Lincoln, 
and established the parameters for funding the trusts going forward. (Ex. 289.) This allowed NPS 
to continue its business as a preneed seller in Missouri, and allowed it to continue funding its 
obligations with insurance policies purchased from its affiliates, Statesman and Lincoln. 

This was essentially a "clean bill of health". A reasonably prudent trustee reviewing the terms of 
the Consent Judgment would have determined that the Court approved ofNPS' business 
practices including the purchase of insurance policies to fund its preneed funeral obligations. 
Although the parties agreed to increase funding in Trusts II and III, the Consent Judgment 
expressly stated there had been no finding that NPS violated Chapter 436. (Ex. 289.) Further, the 
appointment of McBride Lock as a monitor to oversee NPS' compliance with the Consent 
Judgment would have provided a reasonably prudent trustee additional confidence that NPS 
would continue to adhere to its obligations under Chapter 436 as well as the Consent Judgment. 
Plaintiffs' characterization of the Consent Judgment as a "red flag" mischaracterizes its legal 
effect and misunderstands the nature of the proceeding. 

IV. 	 MARK TWAIN ACTED WITHIN THE STANDARD OF CARE WHILE 
ADMINISTERING THE TRUSTS 

A. 	 Income Distributions 

Chapter 436 provides, in relevant part, that the trustee shall not distribute income "if, and to the 
extent that, the distribution would reduce the aggregate market value on the distribution date of 
all property held in the preneed trust, including principal and undistributed income, below the 
sum of all deposits made to such trust pursuant to subsection of this section of all preneed 
contracts then administered through such trust." Mo. Rev. Stat. § 436.031. (Emphasis added) 

Plaintiffs' experts' opinions that Mark Twain was not meeting its fiduciary responsibility by 
making loan payments with income distributions are premised entirely on Mr. Lock's 1992 
report. (see Lock Expert Dep., 285:1-25; Coster Oep., 544:3-547:13.) In that report, Mr. Lock's 
analysis was flawed in that he failed to apply the proper test. His conclusion that the trusts were 
underfunded in 1992 was premised entirely on the amounts that he believed NPS was required to 
deposit into the trust, not what was actually deposited into the trust. Mr. Lock determined that 
NPS had not deposited 80% of the amounts received from pre-need contract sales into the trust, 
and from this analysis, he concluded that the trusts were underfunded.s (Ex. Lock 7452; Lock 

5Mr. Lock's stated in his report "Our analysis of the trust balance demonstrate(s) that the trust is funded at a 
substantially lower amount than required by Chapter 436 .... This deficiency is principally the result of shortages 
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