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Introduction 
 
Section 154.053(e) the Texas Finance Code (Finance Code) directs the Department to 
develop an examination manual in consultation with the advisory committee established 
under §154.208 of the Finance Code that includes procedures intended to reduce the 
expense of examinations to the Department and permit holders while fostering a 
consistent,  effective and efficient examination process.  

 
One of the first tasks of the advisory committee was to revise §25.10 of the Texas 
Administrative Code (Administrative Code) related to the recordkeeping requirements for 
insurance-funded preneed funeral contract (PFC) permit holders. These revisions were 
necessary to incorporate the changes passed during the 81st Legislative Session under HB 
3762 and to modify or eliminate sections that were more applicable to the regulation of 
trust-funded PFC permit holders from which the insurance-funded rules were initially 
modeled. The revisions to §25.10 of the Administrative Code (See Appendix A) should 
help reduce the expense of regulatory examinations to the Department and permit 
holders. For example, the requirement to maintain an historical contract register was 
removed for insurance-funded PFC permit holders as were certain items from the general 
files.  The recordkeeping requirements for trust-funded permit holders are located in 
§25.11 of the Administrative Code (See Appendix A). 

 
The objectives of this manual are to: 

 
 provide a resource to examiners to promote consistency in findings during PFC 

regulatory examinations,  
 enhance the efficiency and effectiveness of the examinations; 
 provide guidance to the industry regarding the Department’s examination process 

and  
 promote compliance with the Finance and Administrative Codes. 

 
The core procedures outlined in this manual are not intended to be a complete list of all 
possible factors that may influence an examiner’s assessment and should not replace an 
examiner’s independent judgment. 
 
 
Examination Frequency, Scheduling and Planning 
§154.053(b)(c) – Finance Code 
 
As a result of changes enacted during the 81st Legislative Session, the Department is 
moving to a more risk based examination frequency schedule allowing certain licensees 
to be examined less frequently, every 18 months as opposed to 12 months, while 
retaining a 12 month examination schedule or more frequently for regulated entities that 
demonstrate higher risk. Permit holders who received a uniform risk rating (See 
Appendix B) that is a “1” strong, or “2” satisfactory, at their last examination will 
generally be examined no more frequently than once every 18 months. More frequent 
examinations will be performed for permit holders receiving less than satisfactory ratings 
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at their last examination or who are subject to a formal enforcement proceeding or order 
by the Commissioner in accordance with §154.053(b) of the Finance Code. Further, the 
Department will attempt to conduct a courtesy visit to new permit holders within the first 
three to four months of permit issuance to verify that management has the knowledge and 
systems in place to comply with PFC statutory regulations and rules. A full scope 
examination will be conducted within 12 months of permit issuance with subsequent 
examinations based upon the established risk focused examination frequency schedule. 
 
Examiners will schedule regulatory examinations in advance with the permit holder. 
Typical advance notification is two weeks but more or less advance notice may be 
required given the circumstances. The examiner – in – charge (EIC) will provide a 
“Records Request List” (See Appendix C) to the permit holder which details the records 
the permit holder must have available when the examiner arrives on-site and to use as a 
guide in preparing for the examination. This document also provides the permit holder 
with the date and time of the on-site examination, the examination period being covered, 
and the name and telephone number of the EIC. Further, depending on the size and 
complexity of the permit holder’s operations, the EIC may pre-select new and withdrawal 
PFC files to be reviewed so that they can be made available for inspection at the onset of 
the examination. In addition to the pre-selected sample, a smaller sample of new and 
withdrawal PFC files are typically selected once the examiner arrives on-site when 
reviewing less than 100% to verify the files can be readily retrieved and are compliant.  
 
 
Examination Overview 
 
The PFC examination consists primarily of reviewing management’s reconciliation of 
contract/policy and deposit/withdrawal activity from the closing date of the prior 
examination to the closing date of the current examination. In addition, the examination 
is intended to assess the permit holder’s compliance with PFC statutory requirements 
outlined in Chapter 154 of the Finance Code and the applicable rules and regulations of 
Title 7, Chapter 25 of the Administrative Code with an emphasis on consumer protection.   
Concerns regarding examiner findings or conduct during the examination that cannot be 
resolved through discussion with the EIC should be brought to the attention of the 
Director of the Special Audits Division for further discussion and resolution. 
 
 
Entrance Meeting 
 
Upon arrival, the EIC will typically hold an opening meeting with the permit holder’s 
agent to discuss the scope and probable length of the examination, and the status of 
providing the requested records and documents. Any significant changes in operations, 
recordkeeping practices or personnel since the last examination should also be disclosed 
to the examiner during this meeting. This is typically when the EIC hands out the 
management questionnaire and representation letter (See Appendix D & E), although the 
EIC may have sent these documents with the Records Request List when scheduling the 
examination. It is particularly important that management take the time needed to 
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carefully and accurately complete these documents as the examiner relies on 
management’s representations in conducting the examination. The management 
questionnaire and representation letter should be returned to the examiner well before the 
end of the examination to allow sufficient time for examiner review and follow-up. 
 
 
Review of General Files 
§25.10 (c) and §25.11(b) – Administrative Code 
 
An examiner typically begins by reviewing the permit holder’s general files which should 
at a minimum include the items outlined in Title 7, §25.10 for insurance-funded permit 
holders and §25.11 for trust-funded permit holders of the Administrative Code. A review 
of the general files early in the examination process provides the examiner with an 
opportunity to resolve any questions or concerns that may arise from the review of items 
in the general files.   
 
 
Reconciliation 
§25.10(e)(4) and §25.11(d)(4 &5) – Administrative Code 
 
Relevant to both Trust and Insurance funded permits, the reconciliation portion of the 
examination enables the examiner to verify the accuracy of the latest Annual Report (See 
Appendix F) filed with the Department and to prepare the recapitulation pages of the 
Report of Examination (ROE).  The examiner will compare the numbers reported on the 
latest filed Annual Report to the December 31 reconciliation report to verify its accuracy. 
The reconciled period activity will be entered in the Department’s Excel spreadsheet (See 
Appendix G) for use in preparing the recapitulation pages of the ROE. 
  

Insurance-Funded Permits  
 

Management must demonstrate to the examiner that all required reports are 
balanced at least semi annually on June 30 and December 31 of each year.  

 
 The examiner will review required reports detailing the new business, out-of-

force/non-forfeiture policies and in-force policies required under §25.10(e)(1), (2) 
and (3) of the Administrative Code, to verify each report captures the required 
information and meets all the requirements under the respective paragraphs. 
Further, the examiner will verify that each required report balances to the 
reconciliation report required under §25.10(e)(4) of the Administrative Code.  

 
The reconciliation report will be reviewed to verify it shows the activity related to 
each policy that was identified in the new issue report and the out-of-force/non-
forfeiture policy report. In addition, the examiner will review documentation to 
support any other changes to contract/policy count and death benefit reported. 
Finally, the examiner will verify that the ending totals of the reconciliation period 
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for contract/policy count and death benefit reported balance to those same totals 
on the  corresponding in-force policy report.  
 
Trust-Funded Permits 

  
Management must demonstrate to the examiner that all required records are 
balanced at least quarterly.  Specifically, the number of outstanding individual 
ledgers (See Appendix H) and total principal balance must reconcile to the 
contract count and principal balance on the control ledger (See Appendix I) for 
the quarterly reporting period being reconciled in accordance with §25.11(d)(5) of 
the Administrative Code. Further, the principal and interest balance on the control 
ledger must reconcile to the trustee/bank statement for the reporting period.  
 
Evidence of the quarterly reconciliation must be retained for review during the 
examination. Depending on how automated a permit holder’s operations are, 
individual ledgers and the control ledger will be maintained either manually on 
ledger cards or electronically in a database. If management maintains the ledgers 
manually, an adding machine tape (or other spreadsheet format) must be provided 
for each quarter of the examination period summarizing the ending total principal 
balance and the total number of outstanding contracts. If the ledgers are 
maintained electronically, the system generated reports are used to document that 
the reconciliations are performed at least quarterly. Further, if management 
allocates the interest and dividends earned from the trust to the individual ledgers, 
then the interest total for the cumulative individual ledgers must also balance to 
the interest total of the control ledger.   
 
Examiners review individual ledgers and the control ledger to verify the reports 
include the information required under §25.11(d)(4)(A)-(J) and §25.11(d)(5)(A)-
(G) of the Administrative Code. Further, the individual ledgers may be reviewed 
to determine if there are any contracts that appear to qualify as abandoned 
property under §154.301 through 154.307 of the Finance Code.   

 
Any differences between the trust amount and control ledger or system amounts 
should be identified by management as outstanding reconciling items. 
Reconciling items should be normal and reasonable timing differences (deposits 
in transit, pending withdrawals, etc.).  Furthermore, these reconciling items must 
be cleared, resolved or reinstated by management within 90 days of occurrence.   
 
Examiners review the appropriateness of all withdrawals from trust in accordance 
with §154.260 through §154.263 of the Finance Code during the review of trustee 
statements and quarterly reconciliations. If any discrepancies other than those that 
relate to the existing outstanding reconciling items are noted, then management 
must provide an explanation as to what caused the difference.  

 
PFC permit holders have requested specific guidance from the Department on the 
threshold amount of an error, omission, or adjustment that is necessary to properly 
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reconcile the records that would result in a violation being cited or as a comment in the 
Other Findings and Recommendations Section of the ROE.  In determining whether or 
not to cite a violation, the examiner will consider the materiality of an error or omission 
made in the reports and will follow the Financial Accounting Standards Board (FASB) 
Statement of Financial Accounting Concepts No. 2. FASB stated the essence of the 
concept of materiality as follows: 
 

“The omission or misstatement of an item in a financial report is material 
if, in light of the surrounding circumstances, the magnitude of the item is 
such that it is probable that the judgment of a reasonable person relying 
upon the report would have been changed or influenced by the inclusion or 
correction of the items.” 
 

In the event that a permit holder disagrees with an examiner’s materiality determination 
and the disagreement cannot be resolved through discussion with the EIC, the situation 
should be brought to the attention of the Director of the Special Audits Division for 
further discussion and resolution. 
 
 
Historical Contract Register – Trust-Funded Permits 
§25.11(d)(1) – Administrative Code 
 
The historical contract register (See Appendix J) is management’s representation and 
disclosure of trust-funded PFCs issued under the permit in chronological or contract 
number order.  PFCs may be removed from the register when three years or more has 
elapsed from the date of the final disposition. The historical contract register is typically 
used to perform a review of the new PFCs written. Further, examiners review the 
historical contract register to verify that it includes all information required and that the 
information is accurate and consistent with the current status of the PFC.   

  
 
New Issue PFC File Review – Trust and Insurance-Funded Permits 
 
Examiners review new PFC files for specific compliance requirements.  As part of the 
review of new PFC files, the examiner will verify that all preneed sales are written on 
current Departmental approved PFC forms (See Appendix K) and have been properly 
executed by the appropriate parties.  Additionally, each file for an insurance-funded PFC 
must include a copy of the executed policy application, the data face sheet as required by 
Section 25.10(d)(2) of the Administrative Code, and any executed irrevocable 
assignments or waivers of right to cancel the PFC.  
 

PFC Guaranteed Services and Merchandise 
§25.7(b)(1)and(2)(A-C) – Administrative Code 

 
The PFC form details the guaranteed services and merchandise to be delivered at 
the time of the PFC beneficiary’s death. Examiners review the PFC to verify that 

_____________________________________ 
Examination Manual for Insurance &Trust-Funded  Page 7 
Prepaid Funeral Contract Permit Holders  5/21/2010 



 

compliant descriptions of the merchandise and services selected are included on 
the PFC as required. (See Appendix L). Compliant descriptions help to verify that 
the services and funeral goods selected on the PFC are provided upon the death of 
the beneficiary. 

 
PFC Non-Guaranteed Cash Advance Items (Allowed only on contracts 
effective 9/1/2009 or later) 
§154.1511 - Finance Code 

 
The PFC form details the non-guaranteed services and merchandise to be 
delivered at the time of need of the PFC beneficiary’s death.  Examiners review 
the non-guaranteed cash advance items on new PFCs to verify the items listed are 
traditional cash advance items at reasonable estimated costs.  If necessary, to 
determine if a cost was reasonable, the examiner may request additional 
documentation from the permit holder to support the basis of the amount charged 
for a particular non-guaranteed item. 

  
PFC Consumer Disclosures 

 
The PFC form includes important consumer disclosures. Some consumer 
disclosures are in shaded text boxes and require a purchaser to initial that they 
have read the disclosure in the text box. Since examiners review new PFCs to 
verify that the text boxes are initialed (if required) all pages of the PFC should be 
made available for review.   

 
Irrevocable Assignments and Waivers of Right to Cancel 
§154.156 - Finance Code 

 
Part of the review of new PFC issues includes a review of any irrevocable 
assignments or waivers of right to cancel the PFC (See Appendix M) which are 
typically executed by a purchaser who does not want their policy or PFC to be 
considered a personal asset of their estate. Examiners review these documents to 
verify proper completion and execution. The examiners will also seek to 
determine that these documents are not being consistently promoted by funeral 
providers for purposes other than what they are intended.   

 
 
Deposit Review  - Trust Funded Permits 
§154.253 - Finance Code and §25.11(h) - Administrative Code 
 

The purpose for performing the deposit analysis is to verify that the permit holder 
is depositing and posting PFC payments within 30 days of receipt from the 
purchaser as required. Management is responsible for maintaining a clear audit 
trail to support the timely deposit and posting of PFC payments, including fully 
completed and dated cash receipts that support batch deposits. For example, a 
deposit for payments received from the 1st-15th of a given month should include a 
copy of the pages that contain the receipts issued on those days with an adding 
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machine tape which totals to the amount of the deposit. Alternatively, permit 
holders may include a listing with the name of each account holder, the date 
received and the amount of the deposit. Automated permit holders use their 
system to generate a report specifying the requested payment dates, the amount of 
payments received and the amount deposited. 
 
Examiners will typically sample deposits throughout the examination period. One 
deposit per quarter is generally the minimum sample although this may be 
increased if exceptions are noted.  

 
Once it is determined whether or not deposits were made within 30 days, the 
examiner will then test to verify that payments received to the individual accounts 
are credited within 30 days of receipt. If the permit holder maintains the 
individual ledgers manually, then the examiner will look through the ledger book 
for the account selected to verify that the payment has been posted within 30 days 
of the date actually received. If the permit holder maintains the individual ledgers 
on an automated system, the examiner will request the supporting portion of a 
payment history for a particular account to verify that the payment selected was 
posted as required.  

 
 
Out-of-Force File Review 
§25.10(d)(3-5) and §25.11(c)(3 & 4) – Administrative Code 
 
Examiners review matured PFC files to verify that they contain copies of all documents 
required for outstanding PFCs as outlined in 25.10 and 25.11 of the Administrative Code. 
If the PFC seller is also the servicing funeral home on the at-need contract, the examiner 
verifies all guaranteed preneed services and merchandise or their equivalent in quality 
were provided as required on the at-need contract. In addition, the examiner verifies that 
the total amount identified on the PFC for non-guaranteed cash advance items, as well as 
the proportional growth attributable to that amount, has been credited, applied or 
refunded as required. If all PFC items were provided, the family only owes for any at-
need cash advance items in excess of those funded, if any, plus any merchandise or 
service upgrades.  
 
All matured files must contain a preneed to at-need reconciliation, which must be signed 
by the funeral provider, if the provider is not also the seller (See Appendix N and O).  

Matured PFC File Review (provided by contracted provider)  

§25.10(d)(3)(A) – Administrative Code 

This section pertains when the funeral goods and services were provided by the 
contracted funeral provider or were delivered under an assignment by an agreed to 
Texas successor provider.  
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Preneed to At-need Comparison  
§154.161(a)(2)(B) and (3)(A) - Finance Code 
§25.10(d)(3)(A)(vii) - Administrative Code 

 
For Trust-funded PFCs: 
 

 If the payments are current and any remaining balance due is paid 
prior to the funeral service, the provider must deliver the 
guaranteed services and merchandise selected at no additional cost.  

 
For Insurance-funded PFCs: 
  
The maturity file is first reviewed to determine what type of policy was 
issued to fund the PFC and whether premium payments are current.  
 
Annuity contract and Full Benefit insurance policy 

 The provider must deliver the guaranteed services and merchandise 
selected at no additional cost if the premiums are current  

 
Limited Benefit insurance policy 

 The provider must deliver the guaranteed services and merchandise 
selected at no additional cost if the premiums are current and 

o the limited death benefit period has expired ; OR 
o the limited death benefit period has NOT expired, but the 

remaining balance due on the insurance policy is paid prior 
to the funeral service 

 
For both Insurance-Funded and Trust-Funded PFCs: 
 

 The provider is not required to deliver the guaranteed services and 
merchandise selected if 

o the insurance policy funding the PFC is in default; or  
o the purchaser did not follow the payment terms in a trust-

funded PFC,  
 

Changes to the PFC at the Time of Death 
§154.1551 – Finance Code 

 
In determining whether or not a refund is due, examiners should refer to 
Supervisory Memorandum 1026 (See Appendix P) and to the PFC 
provisions. 

 
 For a fully funded PFC, the responsible person may make changes 

up to 10% of the Guaranteed Services and Merchandise section of 
the PFC. The provider must give credit if the changes result in 
decreased costs, but is not required to refund any money. 
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 Also, the responsible person and the provider can agree to changes 

in excess of 10% of the guaranteed services and merchandise 
selected on the PFC. However, if the responsible person and the 
provider agree to make changes in excess of 10%, the provider 
must give credit for any changes that decrease costs and if 
applicable, issue a refund. Conversely, the responsible person must 
pay the provider for any changes that result in increased costs. 

 
 Modifications to the PFC must be calculated on a comparable 

time-price basis. In the case of an upgrade to the casket, urn, outer 
burial container or service type, the consumer must either be given 
credit for today’s price of the casket surrendered and billed for the 
current price of the substituted casket, or be given credit for the 
original preneed price of the surrendered casket and billed the 
preneed price for the substituted casket at the date of the original 
sale. 

 
 Purchasers can prevent any changes to the guaranteed services and 

merchandise selected under a fully funded PFC by signing the 
relevant text box on the PFC. 

 
 the responsible person may make unlimited changes to the 

funeral goods and services selected if  
o agreed to by the provider, at the time of the funeral service, 

and 
o the trust contract is paid in full or 
o the policy is fully funded 

 
 The responsible person may add, surrender, cancel or modify 

any non-guaranteed cash advance item included under the PFC 
at the time of the funeral. Any resulting credit may either be 
used to pay for additional funeral merchandise or services or 
refunded. 

 
 

Final Disposition of the Body  
§154.1551(a)(2) – Finance Code 
Texas Attorney General Opinion # JC-0279 

 
A purchaser of a PFC who is also the contract beneficiary is the only 
person allowed to change the method of final disposition that has been 
chosen on the PFC regardless of whether or not the PFC is fully paid. 
Examiners will review the method of disposition of the body on the at-
need contract such as by ground burial or cremation to verify that it agrees 
with the method documented on the PFC or a written instrument 
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subsequent to the date of the PFC signed by the purchaser or contract 
beneficiary.   

 
Potential Overcharges and Materiality 
§154.161(a)(2)(B) and §154.161(a)(3)(A) – Finance Code 
 
A preneed to at-need reconciliation must be signed by the funeral provider 
if the provider is not also the seller. If after the examiner’s review of the 
matured file the family appears to have been charged more than what they 
should have paid on the at-need contract, the examiner will review any 
discrepancies with management regarding potential overcharges and 
possible refunds due.  

 
In determining whether or not an overcharge is material enough to require 
a refund or to require management to review the remaining matured files 
in the examination period that were not included in the examiner’s sample, 
the Department will consider the materiality of the overcharge as well as 
the repeat nature of the violation. The Department does not generally 
require isolated overcharges of $10 or less to be refunded. Further, the 
Department typically allows an error rate of 5% of the total number of 
matured files reviewed or one contract exception, whichever is greater, 
provided total overcharges do not exceed $500 and no single contract 
overcharge is greater than $100. Management’s review policies and 
procedures are also considered as are the number of consecutive times the 
violation has been cited. Beyond these materiality parameters and 
considerations, the Department may require that management review the 
remaining death claims processed during the examination period that were 
not included in the examiner’s sample. However, if the exceptions appear 
to be limited to a particular provider or permit holder’s processor, the 
Department may only require a targeted full management review focusing 
on where the exceptions were found. 

 
 

Matured PFC File Review (not provided by contracted provider) 
§25.10(d)(3)(B) and §25.11(c)(3)(C) – Administrative Code 
 

 
For matured PFC files for which services were provided by a person other than the 
contracted or assigned successor funeral provider, the Administrative Code only 
requires the following limited documents: 

 
 an assignment of benefits statement for insurance-funded PFCs or a 

statement for trust-funded PFCs from the purchaser or purchaser's 
representative requesting the delivery of funds to the servicing funeral 
provider; 
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 evidence of payment to the servicing funeral provider; 
 

 a copy of a Texas certified death certificate or a death certificate from the 
state in which death occurred; and 

 
 documentation to support the death benefits available at the time of claim 

for insurance-funded PFCs. 
 
 
Cancelled PFC File Review – Trust-Funded 
§25.11(c)(4) – Administrative Code 
 
Examiners review cancelled PFC files to verify that they contain copies of all documents 
required for an outstanding contract, a completed departmental withdrawal form or 
evidence of departmental withdrawal approval, a computation of any earnings withdrawn 
and evidence of payment of the cancellation benefit. Examiners also review these file for 
evidence that the cancellation benefit was correctly calculated in accordance with 
§154.155(d) and §154.254 and paid within 30 days of the date the cancellation notice was 
received by the permit holder in accordance with §154.155(b) of the Finance Code. 
Generally, a purchaser who cancels the contract within in the first year is entitled to 90% 
of the actual amount paid in accordance with §154.254 of the Finance Code. Further, a 
purchaser cancelling a PFC written after September 1, 2001 and held beyond the first 
year is entitled to amounts paid in less any retainage in accordance with §154.252 and 
§154.155(d), plus half of all earnings attributable to the contract. 
 
The purchaser of the trust-funded PFC typically initiates the cancellation of the contract.  
However, if the permit holder (Seller) solicits the purchaser to cancel, then the purchaser 
is entitled to receive all principal monies paid and all interest attributable to that money, 
in accordance with §154.155(e) of the Finance Code.  
 
 
Cancelled PFC File Review- Insurance-Funded 
§25.10(d)(4) – Administrative Code 
 
Examiners review cancelled PFC files to verify they contain copies of all documents 
required for an outstanding contract, a completed departmental withdrawal form or 
evidence of departmental withdrawal approval, documentation to support the available 
cash surrender value of the funding policy, and evidence of payment of cancellation 
benefit. 
 
 
Change in Funding Policy Status – Insurance-Funded Contracts 
§25.10(d)(5) – Administrative Code 
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Each file pertaining to a PFC whose funding insurance policy has changed status since 
the last examination must be retained for review. Examiners review these files to verify 
they contain the following elements: 
 

 Copies of all documents required for an outstanding contract 
 

 A copy of the permit holder's letter to the purchaser informing the 
purchaser of the contract status. The letter must state the date of the status 
change and, if applicable, the reduced death benefit coverage amount and 
the termination date of such coverage. The letter must also inform the 
purchaser that the prepaid benefits may not be honored by the funeral 
provider due to the non-forfeiture or delinquent status of the funding 
policy.  

 
 Each reduced paid-up or extended term policy file must also include 

copies of an election form indicating the purchaser has chosen reduced 
paid-up or extended term status unless the policy has automatic non-
forfeiture provisions. 

 
 
Disaster Recovery 
§25.10(h)(i) and §25.11(j) – Administrative Code 
 
The examiner will verify that the permit holder has a disaster recovery plan in place, that 
the plan is tested according to company guidelines and any corrective measures identified 
in the testing are implemented according to company guidelines. 
 
 
Suspense Reports – Insurance-Funded Permits  
§25.10(e)(5) – Administrative Code 
 
The examiner will review suspense reports pertaining only to Texas policies funding 
prepaid funeral contracts to verify that payments received on paid in full policies are not 
retained in a suspense account for longer than 30 days but are instead refunded within 
that time. 
 
 
Credit Balance Reports – Trust-Funded Permits 
§25.11(d)(4) – Administrative Code 
 
The examiner will review individual ledgers to verify overpayments on trust contracts are 
refunded within 30 days. 
 
 
Exit Meeting  
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At the conclusion of the examination, the EIC will complete a summary of findings 
matrix (See Appendix Q) which lists any violations of law, other findings and 
recommendations and includes a tentative uniform risk rating assigned to the permit 
holder. The EIC will schedule an exit meeting and request that at least one designated 
agent be present. At the exit meeting the EIC will discuss each violation cited and the 
required corrective action along with the other findings and recommendations. If conflict 
or confusion regarding examiner findings cannot be resolved through discussion with the 
EIC, the situation should be brought to the attention of the Director of the Special Audits 
Division for further discussion and resolution 
 
The tentative uniform risk rating may be upgraded or downgraded following subsequent 
supervisory review of the ROE and working papers at the Department’s headquarters. 
Should ratings be downgraded from the tentative rating assigned, the examiner will 
contact the permit holder to explain the reasons for the downgrade in the rating.  
 
Report of Examination (ROE) 
 
The examiner drafts the ROE, transmittal letter and recapitulation pages which are 
forwarded to headquarters for processing, supervisory review and editing. The final ROE 
is then mailed to the Chairman of the Board or Owner of the permit generally within two 
to four weeks with copies mailed to other agents as requested by management.   
 
In those situations where the licensee is a corporate entity and the ROE involves limited 
criticism and an assigned risk rating of “1” or “2”, the Department will require the Board 
of Directors (Board) to discuss and note the discussion in the next Board meeting minutes 
(See Appendix R). Further, ratings of “3,” marginal, “4,” poor or “5,” critically deficient 
will require a response be forwarded to the Department from management outlining the 
corrective action taken or in process together with copies of documentation evidencing 
the corrections as directed in the ROE and a signed board acknowledgment form (See 
Appendix S). The Department  will require management’s response and corrective action 
plan within 30 days of receipt of the ROE. 
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§25.10. Recordkeeping Requirements for Insurance-Funded Contracts. 
 
 (a)  Application and general requirements. This section applies to a permit holder 
that sells or maintains insurance-funded prepaid funeral benefit contracts (prepaid 
contracts). Unless the commissioner grants an exception as provided for in subsections 
(f)(3) and (g) of this section, a permit holder must maintain and produce for examination 
the records as specified in this section. The permit holder: 
 
  (1)  must make the records available to the department for examination at 
the physical location in Texas or if approved by the commissioner, in another state that 
the permit holder has designated in written notice to the department on file at the time of 
the examination; 
 
  (2)  is required to make all the records specified in the department's pre-
examination records request available to the department at the beginning of an 
examination and must produce such other records that provide additional clarification of 
required documents as may be requested during the examination in a manner that does 
not impede the efficient completion of the examination; and 
 
  (3)  must maintain the records either in hard copy form or stored on 
microfiche or in an electronic database from which the record can be retrieved and 
printed in hard copy in a manner that does not impede the efficient completion of the 
examination. 
 
 (b)  Corporate records. Corporate records of a permit holder subject to this section 
and all corporate minutes must be maintained and made available to the department at 
each examination. 
 
 (c)  General files. A permit holder subject to this section must maintain and 
produce for department examination general files regarding its prepaid funeral benefits 
operations. The files must contain the original or a copy of the following: 
 
  (1)  financial statements of the permit holder or the permit holder’s parent 
or holding company including a balance sheet and income statement dated not later than 
the last day of the permit holder’s preceding fiscal year, or the permit holder’s most 
recent income tax return, or if the permit holder is an insurance company, the most recent 
statement filed with the insurance regulatory agency of the insurance company's state of 
domicile; 
 
  (2)  if the permit holder received a uniform risk rating of 3, 4, or 5 at 
the last examination or if the last examination was a limited scope examination, the 
examination report acknowledgments, signed by the permit holder's board of directors, 
for the last examination report; 
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  (3)  the Texas Department of Insurance (TDI) approval letter and 
sample copy of policy form for each policy currently being issued to fund prepaid funeral 
contracts in the Texas preneed market; 
 
  (4)  all written complaints received related to insurance-funded 
prepaid funeral contracts, documents related to any regulatory action, and documents 
evidencing litigation activity since the last examination; 
 
  (5)  all recordkeeping exceptions and other department or 
commissioner approvals or directions upon which the permit holder relies in connection 
with its current operations; 
 
  (6)  if the permit holder is an insurance company or an entity that 
controls or is controlled by an insurance company, a copy of the examination reports of 
the insurance regulatory agency of the insurance company's state of domicile for the 
period since the last examination, and the responses to the regulatory agency regarding 
examination report findings that are pertinent to the prepaid funeral benefits business, 
unless the law of the state of domicile prohibits disclosure of the examination reports and 
related correspondence to the department; 
 
  (7)  for any outstanding prepaid contract with a funeral provider that 
has an issue date since the last examination, either: 
 
   (A)  general, casket, outer burial container, and urn price lists for 
the corresponding or contracted funeral provider; or 
 
   (B)  alternative documentation that demonstrates compliance with 
required casket, outer-burial container and urn merchandise descriptions; 
 
  (8)  a list of funeral home providers for all outstanding contracts; 
 
  (9)  a list of TDI licensed insurance agents currently selling for the permit 
holder; and 
 
  (10)  a list of funeral home providers that are known to the permit holder 
to have ceased business since the last examination. 
 
 (d)  Individual files. 
 
  (1)  A permit holder subject to this section must maintain a file for each 
prepaid funeral contract. The file must either be maintained separately or be capable of 
retrieval separately for outstanding contracts and may be maintained either 
chronologically, alphabetically or serially by policy number. Each file must contain all 
correspondence pertaining to the contract, including documentation to evidence that the 
executed prepaid funeral contract has been issued to the contract purchaser and the 
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funding policy has been issued to the policy owner within 30 days of the receipt of the 
initial down payment and insurance application. 
 
  (2)  Each file pertaining to an outstanding prepaid funeral contract must 
contain a copy of the executed policy application, executed prepaid funeral contract, any 
irrevocable assignments, and the data face sheet of the insurance policy or annuity 
contract funding the prepaid funeral contract. 
 
  (3)  Each file pertaining to a matured prepaid funeral contract must be 
retained for the period since the last examination. The file must contain copies of all 
documents required for an outstanding prepaid funeral contract. In addition: 
 
   (A)  a matured-contract file for which services were provided by 
the contracted funeral provider or were provided under an assignment, by an agreed to 
Texas successor provider must contain: 
 
    (i)  the original or a final copy of the completed at-need 
contract or funeral purchase agreement, itemization of services performed and 
merchandise delivered, or the interment order if the prepaid contract relates only to a 
grave opening and closing fee, outer burial container or other related merchandise and 
services. The document must be signed by the decedent's personal representative and 
indicate the prepaid credits and discounts applied and the balance due, if any, from the 
family at the time of death; 
 
    (ii)  documentation to substantiate any upgrades or 
downgrades or discounts or credits given and to explain any differences between the 
prepaid and the at-need contracts; 
 
    (iii)  a copy of a Texas certified death certificate or a death 
certificate from the state in which death occurred; 
    (iv)  evidence of payment of the policy(s) death benefits to 
the servicing funeral provider; 
 
    (v)  documentation that reflects the balance owing, if 
any, on the funding policy(s) and the death benefits available at the time of claim; 
 
    (vi)  if applicable, evidence of payment to the decedent's 
personal representative of any refund of contract overcharges by the provider; and 
 
    (vii)  pre-need to at-need reconciliation, which must be 
signed by the funeral provider, if the provider is not also the seller. 
 
   (B)  a matured contract file for which services were provided by a 
person other than a person listed in subparagraph (A) of this paragraph must contain: 
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    (i)  a signed assignment of benefits statement from the 
purchaser or purchaser's representative requesting the delivery of funds to the servicing 
funeral provider; 
 
    (ii)  evidence of payment to the servicing funeral provider; 
 
    (iii)  a copy of a Texas certified death certificate or a death 
certificate from the state in which death occurred; and 
 
    (iv)  documentation to support the death benefits available 
at the time of claim. 
 
  (4)  Each file pertaining to a canceled prepaid contract must be retained 
for the period since the last examination. The file must contain copies of all documents 
required for an outstanding contract, a completed departmental withdrawal form or 
evidence of departmental withdrawal approval, documentation to support the available 
cash surrender value of the funding policy, and evidence of payment of cancellation 
benefit. 
 
  (5)  Each file pertaining to a prepaid contract whose funding insurance 
policy has changed status since the last examination, for example, to a reduced paid-up, 
lapsed, or extended term insurance policy, must be retained for the period since the last 
examination. The file must contain: 
 
   (A)  copies of all documents required for an outstanding contract; 
 
   (B)  a copy of the permit holder's letter to the purchaser which: 
 
    (i)  informs the purchaser of contract status; 
 
    (ii)  states the date of the status change and, if applicable, 
the reduced death benefit coverage amount; 
 
    (iii)  states the termination date of such coverage; and 
 
    (iv)  informs the purchaser that the prepaid benefits may 
not be honored by the funeral provider due to the non-forfeiture or delinquent status of 
the funding policy; and 
 
   (C)  for a reduced paid-up or extended term policy, copies of an 
election form indicating the purchaser has chosen reduced paid-up or extended term 
status, unless the policy has automatic non-forfeiture provisions. 
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 (e)   Reports. A permit holder subject to this section must maintain the 
following records regarding its prepaid funeral benefits operations for both new and 
conversion sales: 
 
  (1)  a report detailing new business issued within the reporting period 
sorted by policy type and maintained either chronologically by date of policy issuance, 
alphabetically by the insured's name, or serially by policy number. The new issue report 
must balance to the reconciliation report required under paragraph (4) of this subsection. 
Information required to be in separate columns includes: 
 
   (A)  the insured's name; 
 
   (B)  the policy number or numbers; 
 
   (C)  the prepaid contract total; 
 
   (D)  the date of policy issuance; and 
 
   (E)  the death benefit, or insurance in force, whichever is 
applicable. 
 
  (2)  reports detailing out-of-force and non-forfeiture policies, sorted by 
policy type, and subtotaled in count and reduced coverage amount by status codes for 
death maturity, canceled, surrendered, lapsed, reduced paid-up, extended term, voided, 
not taken, or such other codes which may be used to designate policies no longer in force, 
maintained either chronologically by date of policy issuance, alphabetically by the 
insured's name, or serially by policy number. If the reports cannot be sub-totaled, a 
separate report must be generated for each type of termination status or non-forfeiture 
change. The reports must balance to the reconciliation report required under paragraph 
(4) of this subsection. Information required to be in separate columns includes: 
 
   (A)  the insured's name; 
 
   (B)  the date of policy issuance; 
 
   (C)  the policy number or numbers; 
 
   (D)  the date the policy matured, lapsed, or was surrendered or 
canceled; and 
 
   (E)  the death benefit amount that has been paid, reduced, deleted, 
or transferred. 
 
  (3)  an in-force policy report, sorted by policy type and maintained either 
chronologically by date of policy issuance, alphabetically by the insured's name, or 
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serially by policy number. The in-force report must balance to the reconciliation report 
required under paragraph (4) of this subsection. The report must provide the grand total 
number of policies or prepaid funeral contracts in force and the grand total of death 
benefit or insurance in force. Information required to be included in separate columns 
includes: 
 
   (A)  the insured's name; 
 
   (B)  the policy number or numbers; 
 
   (C)  the prepaid contract total; 
 
   (D)  the date of policy issuance; 
 
   (E)  the death benefit, or insurance in force, whichever is 
applicable; and 
 
   (F)  growth, e.g., dividends and interest, attributable to outstanding 
policies for the reporting period unless maintained on a separate report. 
 
  (4)  a reconciliation report that shows the activity related to each policy 
that was identified in the new issue report required under paragraph (1) of this subsection 
and the out-of-force and non-forfeiture policy reports required under paragraph (2) of this 
subsection. In addition to the required reports detailed above, the permit holder must 
provide documentation to support any other changes to contract/policy count and/or death 
benefit reported. The ending totals of the respective reconciliation period for 
contract/policy count and death benefit reported, must balance to the totals on the 
corresponding in-force policy report required under paragraph (3) of this subsection. The 
permit holder may use the department's Annual Report Recapitulation of Policy Activity 
format to complete this report. The report must at a minimum be balanced as of June 30 
and December 31 of each year; and 
 
  (5)  a suspense report of all premiums being held on paid-up policies and 
premium paying policies where the premiums in suspense are equal to or greater than the 
modal premium amount. 
 
 (f)  Exceptions. 
 
  (1)  A permit holder that sells only insurance-funded contracts is not 
required to maintain records that are applicable only to trust-funded contracts. 
 
  (2)  With respect to contracts sold prior to the effective date of this 
section, a permit holder will not violate this section if it cannot produce records required 
under this section which were not previously required by statute or rule. However, basic 
reporting of in-force benefit amounts and policy activity from the last examination date to
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 the current examination date will be required of all permit holders for insurance 
companies that have outstanding insurance policies funding prepaid contracts in Texas. 
 
  (3)  A permit holder may apply to the commissioner for an exception to 
the requirements of this section. An exception may be granted or revoked for good cause 
only by prior written direction of the commissioner. 
 
 (g)  Relocation of records. Prior to changing the location where required 
records are maintained or where the examination is to be performed pursuant to 
§154.053(a) of the Texas Finance Code, a permit holder must notify the department, 
specifying the new address in writing, and, if the change in location requires the granting 
of an exception, comply with subsection (f)(3) of this section before required records are 
moved to the new location. The commissioner may revoke a records location if the 
commissioner determines that such action is necessary to effectively regulate the permit 
holder and examine the records. 
 
 (h)  Maintenance of files. Documents and records required to be maintained under 
this section must be filed within 30 days of receipt. Cash withdrawn on death maturity 
must be posted within 30 days of actual withdrawal. 
 
 (i)  Disaster recovery plan. If required records are maintained electronically, 
the permit holder must provide evidence of a disaster recovery plan, including 
documentation to substantiate periodic testing and test results or compliance with TDI 
business continuity planning requirements if applicable, that includes offsite data storage 
capabilities regarding all records and documentation related to prepaid funeral contracts. 
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§25.11. Record Keeping Requirements for Trust-Funded Contracts. 

(a) Application. This section applies to a permit holder who sells or maintains trust-
funded prepaid funeral benefit contracts. Unless the Department of Banking (the 
department) is petitioned for and agrees to a different location under subsection (f)(3) of 
this section, all specified records must be made available to the department for 
examination at the physical location in Texas that the permit holder has designated in 
written notice to the department on file at the time of the examination. 

(b) General file. A permit holder subject to this section must maintain general files 
regarding its prepaid funeral benefits operations. Such files may be maintained in hard-
copy form or on microfiche or in an electronic database from which they may be 
reasonably retrieved in hard-copy form. These files must contain the original or a copy of 
the following: 

(1) the latest approved renewal permit application for the permit holder and its last filed 
annual report, if any; 

(2) the current permit issued to the permit holder by the department; 

(3) each contract form approved for sales transacted within the last three years unless no 
outstanding contracts exist using such form; 

(4) all department-approved depository letters received within the last three years and all 
depository letters pertaining to active contracts; 

(5) the most current consolidated financial statement or, in lieu thereof, the most current 
financial records and/or tax returns; 

(6) each department-approved agent appointment made and resignation given within the 
last three years and all appointments that are still active; 

(7) all examination reports made by the department within the past three years; 

(8) all trust agreements approved by the department within the past three years and all 
trust agreements that are still active, including trustee fee schedules covering deposited 
funds for the last three years; 

(9) all investment plans and reports submitted to the department within the past three 
years and all such plans and reports that apply to active trust funds; 

(10) all preneed abandoned property reports filed with the department and the State 
Comptroller of Public Accounts within the past three years;
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(11) records of the trustee/depository, balanced at least quarterly to the total of the control 
ledger and the principal of the individual ledgers, reflecting at a minimum all savings 
account statements, certificate of deposit records (both principal and interest), and/or trust 
statements for the past three years; and 

(12) all correspondence with the department within the past three years, including but not 
limited to all transfer of funds approval letters issued by the department. 

(c) Individual files. 

(1) Each permit holder subject to this section shall maintain a prepaid funeral benefits 
contract file on each purchaser. These files must be maintained separately for outstanding 
contracts, matured contracts, and canceled contracts. Files may be maintained either 
chronologically or alphabetically in hard-copy form or on microfiche or in an electronic 
database from which they may be reasonably retrieved in hard-copy form. Each 
individual file should contain all correspondence pertaining to the contract for that file. 

(2) Each file pertaining to an outstanding contract must contain copies of the prepaid 
funeral benefits contract and any revocable and irrevocable assignments. 

(3) Each file pertaining to a matured contract must be retained for three years. Each such 
file must contain copies of all documents required for an outstanding contract, a 
completed department withdrawal form or evidence of department withdrawal approval, 
and a computation of earnings withdrawal, if applicable, unless computation procedures 
are otherwise documented in the general file. Each matured contract file must also 
contain: 

(A) the original or copy of the completed at-need contract or funeral purchase agreement, 
or an itemization of services performed and merchandise transferred signed by the 
decedent’s personal representative; or, if the preneed funeral contract relates only to the 
opening and closing of a grave, the cemetery interment order and/or other documents 
signed by the decedent’s representative, provided the interment order or other documents 
must denote the balance that was due on the preneed contract at the time of death, if any, 
and any preneed discount; 

(B) a certified death certificate or a copy of a certified original death certificate; and 

(C) if the service is performed by an entity other than the permit holder or a permit holder 
related by common ownership, a signed statement from the purchaser or purchaser’s 
representative requesting the delivery of funds to the servicing funeral home and 
evidence of payment to the servicing funeral home; 

(4) Each file pertaining to a canceled contract must be retained for three years. Each such 
file must contain copies of all documents required for an outstanding contract, a 
completed departmental withdrawal form or evidence of departmental withdrawal
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approval, a computation of earnings withdrawal, if applicable, unless otherwise 
documented in the general file, and evidence of payment of the cancellation benefit. 

(d) Other records. Each permit holder subject to this section must maintain the following 
records regarding its prepaid funeral benefits operations in hard-copy form, or on 
microfiche or in an electronic database from which they may be reasonably retrieved in 
hard-copy form: 

(1) an historical contract register, maintained either chronologically or by contract 
number, indicating: 

(A) the contract number; 

(B) the date of purchase; 

(C) the purchaser’s name; 

(D) the beneficiary’s name (if different from the purchaser’s name); 

(E) the amount of the contract; and 

(F) final disposition of the contract, including notations as to whether the contract is 
matured or canceled, the date of withdrawal from the depository or date withdrawal 
requested from the depository, and the amount of funds withdrawn; or, in lieu thereof, a 
record separate from the register, listing matured and canceled contracts for the 
examination period and setting out the contract number, contract purchaser, date of 
withdrawal from the depository or date withdrawal was requested from the depository, 
and amount of the withdrawal; 

(2) cash receipts records reflecting payments collected; 

(3) deposit records reflecting payments deposited; 

(4) individual ledgers for each contract purchaser, balanced at least quarterly to the 
control ledger and to the records of the trustee/depository, reflecting the: 

(A) contract purchaser’s name; 

(B) contract number; 

(C) the date of purchase; 

(D) the face amount of the prepaid funeral contract; 

(E) total finance charges payable under the contract, if any;
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(F) total retention allowable under the contract, if any; 

(G) beginning contract balance; 

(H) amounts paid on the contract itemized to reflect retention, finance charges and 
principal paid with individual cumulative totals; 

(I) earnings on deposits, if any; and 

(J) total amount of the trust; and 

(5) a control ledger for all purchasers, balanced at least quarterly to the principal total and 
contract count total of the individual ledgers and in total to the records of the 
trustee/depository, reflecting: 

(A) the net cumulative total of outstanding contracts; 

(B) deposits of payments; 

(C) withdrawal of payments; 

(D) net amount of payments on deposit; 

(E) earnings of deposit accounts; 

(F) earnings withdrawn on deposit accounts; and 

(G) net amount of earnings. 

(e) Corporate records. Corporate records of a permit holder subject to this section 
pertaining to actual or anticipated regulatory action or litigation that could result in the 
permit holder’s insolvency and all corporate minutes must be maintained and made 
available to the department at each examination. 

(f) Exceptions. 

(1) A permit holder that sells only trust-funded contracts is not required to maintain 
records that are applicable only to insurance-funded contracts. 

(2) With respect to contracts sold prior to the effective date of this section or amendments 
hereto, a permit holder will not violate this section if it cannot produce records required 
under this section which were not previously required by statute or rule.
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(3) A permit holder may apply to the Commissioner for an exception to the record 
keeping requirements other than as provided under this subsection. An exception may be 
granted only for good cause by prior written approval of the Commissioner. 

(g) Relocation of Records. Prior to changing the location where required records are 
maintained or where the examination is to be performed, a permit holder must notify the 
department, specifying the new address in writing, and, if the change in location requires 
the granting of an exception, comply with subsection (f)(3) of this section. 

(h) Maintenance of Files. Documents and records required to be maintained under this 
section must be filed within thirty days of receipt. Cash received must be posted within 
30 days of receipt, and cash withdrawn on death maturity must be posted within 30 days 
of the actual withdrawal. 

Source: The provisions of this §25.11 adopted to be effective May 2, 1984, 9 TexReg 
2236; amended to be effective January 28, 1991, 16 TexReg 171; amended to be effective 
March 23, 1994, 19 TexReg 1650; amended to be effective November 28, 1995, 20 
TexReg 9417; amended to be effective September 16, 1999, 24 TexReg 7220. 
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§25.14. Uniform Risk Ratings. 

(a)  In general. All prepaid funeral benefit permit holders are subject to periodic 
examination. As a result of the examination, the permit holder will be assigned a 
confidential uniform risk rating of 1 to 5 as further described in this section. The uniform 
risk rating represents a judgment of the overall risk profile presented by the permit holder 
in relation to the purposes of regulation. In general, a rating of 1 indicates the highest 
level of compliance and the least degree of supervisory concern, and a rating of 5 
indicates the lowest level of compliance and the highest degree of supervisory concern. A 
rating of 3, 4 or 5 is considered less than satisfactory for purposes of Finance Code 
§154.053(b)(1)(A). 

(b)  Overall risk profile. Evaluation of the overall risk profile of the permit holder can be 
described as involving three interrelated attributes or components, although these 
attributes are not separately rated. 

(1)  Management. This attribute or portion of the evaluation involves judgment of the 
ability, skill, and motivation of management and staff of the permit holder to identify, 
measure, monitor, and control potential problems and risks. Competent management 
should be able to develop and apply management practices and procedures suitable to the 
size of the permit holder and the nature and complexity of its activities. In addition, the 
willingness and ability of management to comply with applicable laws and regulations 
are important considerations. 

(2)  Compliance. This attribute or portion of the evaluation involves judgment of the 
degree to which the permit holder administers prepaid funeral contracts in accordance 
with governing instruments and applicable laws and regulations and the degree to which 
the permit holder adheres to sound fiduciary principles. The examiner will consider the 
extent and nature of violations discovered during the examination, and will assess the 
manner and methods by which the permit holder discovers and corrects violations. 
Correction of violations cited in previous examinations will also be considered. 

(3)  Financial condition. This attribute or portion of the evaluation involves judgment of 
the overall financial condition of the permit holder in relation to the risks imposed by its 
size and the nature and complexity of its activities. An important consideration is the 
extent of the financial resources available to the permit holder for the purpose of fulfilling 
its responsibilities and obligations over the life of the prepaid funeral contracts under its 
control, including those currently outstanding and those reasonably anticipated to exist in 
the future. Availability of financial resources can be demonstrated through or enhanced 
by undertakings of a parent company or associated holding company.
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(c)  Uniform risk ratings. The uniform risk rating is a single number, 1 to 5, that is based 
upon a qualitative analysis of the overall risk profile of the permit holder. The rating is 
not determined through application of a mathematical formula, but is instead based upon 
a judgment that balances an assessment of the attributes described in subsection (b) of 
this section in light of all other relevant factors, such as the size of the permit holder and 
the complexity of its operations. 

(1)  Rating "1" (Strong Overall Condition). Permit holders assigned a uniform risk rating 
of 1 are sound in every respect; any adverse findings or comments are of a minor nature 
and can be resolved in the normal course of business by management. Permit holders in 
this group give no cause for supervisory concern. 

(A) Management. 

(i)  Consistently and effectively identifies, measures, monitors, and controls potential 
problems and risks. Demonstrates the ability to promptly and successfully address 
existing and potential problems and risks. 

(ii)  Demonstrates strong management practices and procedures relative to the size of the 
permit holder and the nature and complexity of its activities. 

(iii)  Demonstrates a willingness and ability to comply with applicable laws and 
regulations. 

(B) Compliance. 

(i)  Administers prepaid funeral contracts in accordance with governing instruments and 
applicable laws and regulations. 

(ii)  Demonstrates adherence to sound fiduciary principles. 

(iii)  Any noted violations are isolated, technical in nature and easily correctable. 

(iv)  Corrects any violations in a timely manner and correction may occur after self 
evaluation. 

(C)  Financial condition. 

(i)  The overall financial condition of the permit holder is strong in relation to the risks 
imposed by its size and the nature and complexity of its activities.
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(ii)  Demonstrates more than sufficient financial resources available for the purpose of 
fulfilling the permit holder’s responsibilities and obligations over the life of the prepaid 
funeral contracts under its control, including those currently outstanding and those 
reasonably anticipated to exist in the future. 

(2)  Rating "2" (Satisfactory Overall Condition). Permit holders assigned a uniform risk 
rating of 2 are generally satisfactory but may reflect a few weaknesses. To the extent that 
deficiencies are correctable in the normal course of business, supervisory concern is not 
warranted. 

(A)  Management. 

(i)  In general, effectively identifies, measures, monitors, and controls potential problems 
and risks. Minor weaknesses may exist, but are not material to the soundness of the 
permit holder and are being addressed. 

(ii)  Demonstrates satisfactory management practices and procedures relative to the size 
of the permit holder and the nature and complexity of its activities. 

(iii)  Demonstrates a willingness and ability to comply with applicable laws and 
regulations. 

(B)  Compliance. 

(i)  Administers prepaid funeral contracts in substantial compliance with governing 
instruments and applicable laws and regulations. 

(ii)  Demonstrates adherence to sound fiduciary principles. 

(iii)  Any noted violations are generally technical in nature and few in number. 

(iv)  Corrects violations in a timely manner. 

(C)  Financial condition. 

(i)  The overall financial condition of the permit holder is satisfactory in relation to the 
risks imposed by its size and the nature and complexity of its activities. 

(ii)  Demonstrates sufficient financial resources available for the purpose of fulfilling the 
permit holder’s responsibilities and obligations over the life of the prepaid funeral 
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contracts under its control, including those currently outstanding and those reasonably 
anticipated to exist in the future. 

(3)  Rating "3" (Marginal Overall Condition). Permit holders assigned a uniform risk 
rating of 3 exhibit operating and compliance weaknesses ranging from moderate to 
marginally severe. Permit holders in this group require more than normal supervision to 
assure correction of deficiencies and are considered less than satisfactory. 

(A)  Management. 

(i)  May inadequately identify, measure, monitor, or control potential problems and risks. 
The capabilities or resources of management may be insufficient to address existing and 
potential problems and risks. 

(ii)  Management practices and procedures need improvement or are less than satisfactory 
in relation to the size of the permit holder and the nature and complexity of its activities. 

(iii)  May demonstrate a reluctance to take all necessary steps to comply with applicable 
laws and regulations. 

(B)  Compliance. 

(i)  Compliance practices are less than satisfactory. Contract administration may be in 
substantial noncompliance with governing instruments, and applicable laws. 

(ii)  May fail to consistently adhere to sound fiduciary principles. 

(iii)  Violations may be in evidence, some of which may be repeat criticisms. 

(iv)  May fail to correct violations in a timely manner. 

(C)  Financial condition. 

(i)  The overall financial condition of the permit holder is less than satisfactory in relation 
to the risks imposed by its size and the nature and complexity of its activities. 

(ii)  Financial resources may not be sufficient for the purpose of fulfilling the permit 
holder’s responsibilities and obligations over the life of the prepaid funeral contracts 
under its control, including those currently outstanding and those reasonably anticipated 
to exist in the future. The permit holder’s financial condition needs to be improved.
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(4)  Rating "4" (Poor Overall Condition). Permit holders assigned a uniform risk rating of 
4 exhibit poor operating and compliance weaknesses. Permit holders in this group require 
increased supervisory attention to assure prompt corrective action. 

(A)  Management. 

(i)  The level of problems and risk exposure is excessive. Problems and risks are 
inadequately identified, measured, monitored, or controlled and require immediate action 
by management to preserve the soundness of the permit holder. Identified criticisms are 
not being addressed or resolved. 

(ii)  Management practices and procedures are inadequate relative to the size of the 
permit holder and the nature and complexity of its activities. 

(iii)  May demonstrate an unwillingness or inability to take all necessary steps to comply 
with applicable laws and regulations. 

(B)  Compliance. 

(i)  The level of compliance problems is significant. Contract administration may be 
notably deficient and in substantial noncompliance with governing instruments, and 
applicable laws. 

(ii)  May fail to consistently adhere to sound fiduciary principles. 

(iii)  Substantive violations exist and may remain uncorrected from previous 
examinations. 

(iv)  May fail to correct violations in a timely manner. 

(C)  Financial condition. 

(i)  The overall financial condition of the permit holder is deficient or deteriorating in 
relation to the risks imposed by its size and the nature and complexity of its activities. 

(ii)  Demonstrates insufficient financial resources available for the purpose of fulfilling 
the permit holder’s responsibilities and obligations over the life of the prepaid funeral 
contracts under its control, including those currently outstanding and those reasonably 
anticipated to exist in the future. The permit holder’s financial condition needs to be 
improved.
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(5)  Rating "5" (Critically Deficient Overall Condition). Permit holders assigned a 
uniform risk rating of 5 exhibit performance or conditions which are critically deficient in 
numerous major respects. Permit holders in this group are of the greatest supervisory 
concern and as such, require ongoing supervisory attention. 

(A)  Management. 

(i)  Problems and risks are inadequately identified, measured, monitored, or controlled 
and now threaten the continued viability of the permit holder or the ability to perform as 
contracted. Incompetent or neglectful administration and inadequate resources may have 
contributed to existing problems. Management has not demonstrated the ability to 
promptly and successfully address existing and potential problems and risks. 

(ii)  Management practices and procedures are critically deficient relative to the size of 
the permit holder and the nature and complexity of its activities, and may evidence a 
flagrant disregard for the interests of contract purchasers and beneficiaries. 

(iii)  May demonstrate an unwillingness or inability to take all necessary steps to comply 
with applicable laws and regulations. 

(B)  Compliance. 

(i)  The level of compliance problems is critically deficient. Contract administration may 
be critically deficient or incompetent and there is a flagrant disregard for the terms of the 
governing instruments, and interests of contract beneficiaries. 

(ii)  May frequently engage in transactions that compromise its duties and sound 
fiduciary principles. 

(iii)  Numerous substantive violations exist and may be flagrant or repeated. 

(iv)  Fails to correct violations in a timely manner. 

(C)  Financial condition. 

(i)  The overall financial condition of the permit holder is critically deficient in relation to 
the risks imposed by its size and the nature and complexity of its activities. 

(ii)  Demonstrates insufficient financial resources available for the purpose of fulfilling 
the permit holder’s responsibilities and obligations over the life of the prepaid funeral 
contracts under its control, including those currently outstanding and those reasonably 
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anticipated to exist in the future. The continued viability of the permit holder is 
threatened. 
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§25.7. Casket and Outer-Burial Containers. 

(a) Definitions. The following words and terms, when used in this section, shall have the following 
meanings, unless the context clearly indicates otherwise. 

(1) Casket–A rigid container, including but not limited to casket inserts and rest beds, which is 
designed for the encasement of human remains and which is usually constructed of wood, metal, 
fiberglass, plastic, or like material, and ornamented and lined with fabric. 

(2) Contract–The prepaid funeral benefits contract. 

(3) Outer-burial container–Any container which is designed for placement in the grave around the 
casket including, but not limited to, containers commonly known as burial vaults, grave boxes, and 
grave liners. The term “outer-burial container” does not include lawn crypts regulated under the Texas 
Health and Safety Code, Chapters 711 and 712. 

(4) Urn–A temporary or permanent receptacle used for the containment of cremated remains. 

(b) Descriptions. 

(1) Conformity of descriptions. The prepaid funeral benefits contract must fully describe all services 
and merchandise purchased, including the casket or urn and any outer-burial container, as required by 
this section. 

(2) Description content. 

(A) Caskets. The description of a casket under this section must, at a minimum, include the following 
specifications: 

(i) The type of material that is predominately used in the construction of the merchandise, i.e.: 

(I) steel, identified as stainless or by gauge, e.g., 18 gauge; 

(II) wood, identified by type, e.g., pecan or cherry; 

(III) bronze, described by weight, e.g., 32 oz.; 

(IV) copper, described by weight, e.g., 32 oz.; or 

(V) other specifically named material, e.g., such as cardboard or corrugated wood; 

(ii) The type of sealing feature, e.g., sealer, non-sealer, protective, or non-protective, if specified on the 
permit holder’s price list; and
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(iii) The material lining the interior of the casket, e.g., crepe, velvet, satin, twill, or silk. 

(B) Urns. The description of an urn under this section must, at a minimum, include the type of material 
predominately used in its construction. Bronze urns must be described as sheet bronze or caste bronze, 
whichever is applicable. 

(C) Outer-burial container. The description of an outer-burial container under this section must, at a 
minimum, include the following specifications: 

(i) The type of material that is predominately used in the construction of the merchandise, i.e.: 

(I) concrete, specifying type of construction, e.g., liner, box, or vault; 

(II) steel, identified as stainless or by gauge, e.g., 12 gauge (or described as galvanized of a particular 
gauge); 

(III) wood; 

(IV) bronze or copper, described by weight or gauge, e.g., 32 oz. or 18 gauge; 

(V) other specifically named material; and 

(ii) The type of sealing feature, e.g., sealer, non-sealer, protective, or non-protective, if specified on the 
permit holder’s price list. 

(D) Caskets, urns, and outer-burial containers. Merchandise that is marketed as being of a particular 
content or fabrication, e.g., a fiberglass liner, must be described under this section according to the 
particular content or fabrication referenced in marketing the product. 

(E) Optional disclosures. Except for information required under this section, no additional description 
of caskets, urns, or outer burial containers is required; however, relevant information, e.g., a model 
number or color, may be added to a description at the election of the permit holder. 

(c) Rule application. With respect to contracts entered prior to the effective date of this section or the 
effective date of any amendment to this section, a permit holder will not violate this section or such 
amendment if it fails to comply with one or more requirements of this section or an amendment that 
were not previously required by statute or rule. 
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SUPERVISORY MEMORANDUM - 1018 

February 20, 2004 (revised) 

TO: Prepaid Funeral Contract (“PFC”) and Perpetual Care Cemetery (“PCC”) 
Licensees 

FROM: Randall S. James, Banking Commissioner 

SUBJECT: Distribution of Prepaid Funeral Contract and Perpetual Care Cemetery Reports 
of Examination 

Numerous PFC and PCC Department licensees are corporate in structure, or are within a corporate 
organization in some fashion. In these instances, the responsibility and accountability for proper 
oversight of the licensee’s operations, compliance with applicable laws and ultimate protection of the 
purchasers of the licensee’s products that are subject to state law and under our supervision extend 
beyond the managers of the licensees that we normally work with when our examiners conduct their 
examinations, to the corporate boards of the licensees. In all these instances, the Department must look 
to the proper legal authority, as well as the daily management, of the licensee to seek any needed 
improvement and corrective action. 

All examiners of PFC and PCC licensees will continue to discuss their findings with the local and 
available contacts designated by the licensee to interact with the Department’s staff. However, the 
Reports of Examination will now be addressed to both senior management of the licensee and 
Chairman of the Board of Directors. 

Further, in those situations where the licensee is a corporate entity, Department staff will request the 
licensee’s primary contact to notify the Board that the Department will require Board members to sign 
and acknowledge that they have reviewed the Report of Examination.  For situations involving limited 
criticism and an assigned risk rating of 1 to 3, the Department will also require the Board, at its next 
board meeting, to discuss the Report of Examination, note to that effect in the Board’s minutes, and 
provide that information to the Department.  For situations involving substantial criticism and an 
assigned risk rating of 4 or 5, the Department will require the Board to call a special meeting to discuss 
the Report of Examination and to provide the Department a Board approved corrective action plan for 
noted violations and deficiencies.  Department staff may attend this Board meeting to convey 
Department findings. 
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